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PREFACE 


The object of this work, which has been undertaken by order of the Governor- 
Generr of Formosa, is to set fort 1 the general aspect of old laws and customs 
of Formosa, in the hope that something may thereby be done to improve the 
administration of the island. Notning more has been attempted than a 
systematization of previously collected material in which minor points are left 
unnoticed and broad truths alone are generalized. 

Legal practice in Formosa had its origin for the most part in the ancient 
customs of the Chinese prefectures of Tseuen (It), Tsang (ift) and Canton (Jjf 3ft), 
whence the Formosan immigrants came. But there exist also many usages which 
originated in the island itself during the first two hundred years of its colonization 
by Chinese, not to mention the differences in law and usage due to differences of 
race, locality, time of immigration, rapidity of development and the like. A very 
confused and complex condition of things has been the outcome respecting legal 
matters, and this is the condition which exists at the present time. The investigation 
of which this report is the result was not intended to cover the more minute points. 
A comprehensive and exhaustive review would have required far more time than the 
commission had at its disposal. In a cursory compilation such as this, unavoidable 
errors are to be expected, but a more complete report, based on an exhaustive 
investigation in the various districts of Formosa, may be looked for at some future 
time. The contents of the present volume are restricted to the more important 
laws and customs relating to land. It was the purpose of the Commission to deal 
with Formosan law and customs in respect to family relations and succession, as well 
as land, for these three form the basis of all legal relations, and different countries 
have their own peculiar systems. But, unfortunately, in the course of compilation, 
two members of the Commission, a Japanese and a native Formosan, were 
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incapacitated by illness. Fearing too long a delay, it has been decided to publish 
a portion of the report at once, that is, the part on land, reserving the other two 
parts for future publication. 

But Formosan customs in respect to family relationships and succession differ so 
much from Japanese customs of a like nature that the Commission was led to believe 
that the publication of the result of its investigations, however imperfect, would be of 
some use in the administration of the island. For this reason a summary of what has 
already been investigated will be found in the appendix. 

There are a vast number of subjects in Formosan laws and legal customs worthy 
of investigation, besides those contained in this report and those just mentioned. 
Such, for example, as those relating to sea-shore land, burial grounds, shrines and 
temples, roads, rivers, embankments, boundaries of land, servitude, the right of 
commons, all of which have peculiar legal aspects requiring investigation. Of equal 
interest also are the practices relating to movables, especially sale, hiring, bailment, 
etc.; to personal affairs, such as funeral rites, disappearance, names of persons, 
invalids and infirm persons, priests, aborigines,—especially those relating to obliga¬ 
tion (e. g. in regard to money), representation, hiring of servants, prescription, etc,; 
and to commerce, in connection with which there are various kinds of 
associations, warehouses, transport, sale, exchanges, trade names, trade books, bills, 
bankruptcy, ships, etc., and other legal matters too numerous to mention; as well as 
those relating to methods of administration. 

The Commission hopes that the work of investigation will be prosecuted until a 
complete report is put before the public. Though this report is confined to laws and 
customs in the province of Tai-hoku (£J It), special attention is drawn to the marked 
differences which exist in other parts of the Island. It should be mentioned that in 
the compilation of this report the Commission has had access to documents collected by 
“The Land Regulation Bureau” (& B L 14 30 Ej) of the Formosan Government, 
‘•The Formosan Appeal Court” (& W ® # & KQ, “The Tai-hoku Prefertural 
Government” (ttdtliH ; to the “Report on the Economical Condition of the 
Farmers in Tai-hoku Province” (ndtlKTASc&iVSIjSE &), published by “The 
Agricultural Industrial Section” (*8 &k H!) of the Formosan Government; and to 
“The Condition of the Aborigines of Formosa published by “The 
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Archives Section” of the same Government. Much information has also been 
obtained by reference to old records, and by personal enquiries among the inhabitants. 

In conclusion, it may be added that the author of the Report, on being requested 
by the “Land Regulation Bureau” to undertake the work of compilation, spent 
some time in the Island, from March, 1900, personally engaging in the work of 
investigation. 

SANTARO OKAMATSU. 

Kyoto, November, 33rd year of Meiji (1900). 
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PREFACE TO THE ENGLISH TRANSLATION. 


After the Japanese version of this report had been published, Imperial Ordinance 
No. 196 was issued on the 25th of October in the 34th Year of Meiji (1901), in 
accordance with which “ The Commission for the Investigation of old Customs 
in Formosa” was organized, and since then the writer and his associate, as the 
committee, with five assistants, have been, and still are, engaged in the work of 
investigation. It is expected that a more complete report will be put before the 
public within a few years. 

When it pleased the Governor-General to give instructions for an English 
translation, the work of investigation in the hands of the Association had made 
great advance. Since then new facts have been obtained, and new materials 
collected, those relating to family relationship and succession being especially 
numerous. But as some time must elapse before they can be assorted and put 
into proper form, a translation has been made of the original text of the 
Committee’s Report, a few changes and additions only being made. The law and 
customs in respect to family relationship and succession have also been given in 
the appendix, as in the original report, with only a few additions. 

Quotations from old records, and deeds, upon which the contents of the report 
are chiefly based, have been inserted where they properly belonged in the Japanese 
report, but in this translation, only the most important have been appended, at the 
end of the book, for purposes of reference. For the convenience of foreign readers 
a glossary has been added. 

In presenting this report in its English form the compiler desires to acknowledge 
the kind assistance of Dr. S. H. Wainright, Principal of the Kwansei Gaku In, 
and Mr. Curtis, Editor of the Kobe Herald. 

SANTARO OKAMATSU. 


Kyoto, March, 35th year of Meiji (1902). 
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PROVISIONAL REPORT 


ON THE 


LAWS AND CUSTOMS OF FORMOSA. 


I.—THE NAMES OF THE ISLAND. 

Far back in the time of Hang ( 81 ) the Chinese gave the island the name “ Tai-wan” 
(written ^ %), and later the name Bon-ho island ffl &), which is met with in the 
history of the Suy (fit) period, but the main island seems to have been known as a part 
of Ryu-kyu (§t tL). During the period including the Tang (IS) and the Song 
(5ft) dynasties it was called Pii-sa-ye (ft W) or Pii-sa-no (ft fP), and during 
the dynasty of Ming (W) it was known as Kii-lung-sang (81 ffi lU), or as Pak-kang 
( 3 k 3 £), or Tong-hoan (ifc for it lies to the north-east of the Bon-ho Islands. 
The name Tai-wan (written £ 3 ®), as applied to this island, appeared for the first 
time toward the end of the Ming dynasty (about 1573-1617 A.D.), and it seems to 
have been derived from its old name Tai-wan (^c $L ). We find also the name of 
£ A (Tai -wan). During the supremacy of Teeng, the island was called Tong-to 
( M. IP) and afterwards Tong-lien (SI $£). Takasago (IS &) was the mme it was 
known by among the Japanese. “Toyotomi Hideyoshi (S S f 'B)” an old record 
states, “sent an ambasador to Tai-wan and called it * Ko-zan-koku 9 (ifi lU 0 high 
mountain country)/' But the latter seems to have been derived from the former 
name, for “ ko ” (*> is sometimes pronounced “taka” by the Japanese. The 
aborigines in Formosa and the Malayans call the island Pe-kan or Pe-kan-do, perhaps 
meaning thereby north harbour ( 3 b i=i). While Takasago is the name of one of the 
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most beautiful places in Japan, “Ilia Formosa” is the name given to the island by 
the Portuguese, who exclaimed with delight on seeing the forest-clad mountains and 
silver-crested waves dashing against the shore and glimmering in the tropical sun¬ 
light, “Ilia Formosa!” (beautiful isle!) 

II.—GEOGRAPHY OF FORMOSA. 

Formosa, consisting of the two main islands Tai-wan and Bon-ho, and numerous 
small islands, lies off the eastern coast of China at about forty ri from Amoy in Fu-tien 
<**) province, and about ninety ri to the north-east of the Philippine islands. 
Tai-wan island lies between 21 0 48' and 25 0 38' north latitude and 130° 3'and 
122 0 7' east longitude, and the Bon-ho or Pescadore archipelago extends between 
23 0 11' and 23 0 45' north latitude and 119 0 19' and 119 0 43' east longitude. 

The main island of Formosa, which measures forty ri at its widest part and only 
four ri at its narrowest, is one hundred ri in length, and contains an area of 2253 
square ri. The total coast line measures 360 ri. A range of high mountains and 
steep peaks runs from north to south through the centre of the island like a backbone. 
The slope on the eastern side of this range is rather precipitous, descending toward 
the sea abruptly, while on the other side there extends a broad stretch of low land 
inclining gradually down to the sea. Rivers skirt the southern side of the mountain 
range, all flowing in a southerly direction. The only good habours found along the 
coast are Kee-lung ( 3 £ E£), and Tamsui (Jft zk) in the north, and An-pin ( 4 c V) and 
Ta-kao (U#l) in the south. These are not suitable achorages for large ships. 
The mountain region of the east is covered with rich forests and is as yet uncultivated, 
being in the hands of wild savages The south-western part, which is mostly flat land, 
is rich in agricultural products. The climate of this part is warm, and the population 
is nearly 3,000,000. 

III.—HISTORY OF FORMOSA. 

1.—The Laissez Faire period (before 1450 A.D.). 

Formosa in its earliest days was nothing but a barren wilderness, looked upon as 
“ the savage land beyond the seas ” by the Chinese and Japanese, who in no way 
sought to disturb the tranquility of the inhabitants. There is a tradition that 
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during the reign of Kai-hoang (KI 589-600 A.D.), Ching-Ling (PR U) 
subdued thirty-six islands of the Bon-ho archipelago- In the 3rd year of Ta-ye 
(:fc M 607 A.D.), in the reign of Emperor Yang (flj ^), in the dynasty of Suy 
(■). a man Tsu-kwang ( 3 c U) by name crossed the channel and visited the 
Ryu-kyu islands, and in the following year Ching-ling was again sent. This time he 
opened rigid negotiations with the islanders. No more being recorded in history, it 
is impossible to ascertain whether the Ryu-kyu islands referred to were the Okinawa 
islands of to-day or whether the term included the Formosan islands, as is supposed 
by some historians. Later, tpwards the end of the Yen (7c) dynasty (about 1360 
A.D.), the Chinese government for the first time placed a Shung-tien-su (M St SJ) 
on Ron-ho island and brought it under the rule of Ton-an prefecture ft jjg). 
Chinese administration in Formosa began from this time. But in the 5th year of 
Hong-wo (^j&), in the time of the Ming dynasty 1372 A.D.), Tang-ho (S&?fl)crossed 
the channel with an army, subduing the seas, and finally landing at Bon-ho island took 
back all the Chinese emigrants to Tsang and Tseueng (S, A) and did away with the 
Shung-tienr 8 u. From this time on communication between the continent and Bon-ho 
island was entirely cut off. So much is known about Bon-ho island, but as to the main 
island of Formosa nothing is left on record or in tradition, except that in the latter 
part of Uin-lo (& #) in the Ming dynasty (1420 A.D.) one Oang-san-pao (£3 ft) 
was attacked by a furious storm on his return voyage from his extensive expedition to 
western countries, and eventually drifted to the coast of Formosa, where he landed at 
the place known to-day as Tai nan. No details of his adventure are recorded, but it is 
believed that he was the first man of the Ming dynasty who set foot upon Formosan 
soil. No one from Japan had ever attempted to visit the island in those days. But 
it is very probable that many from the islands in the south were washed upon the 
Formosan shores, being carried by the black current that sweeps up the eastern coast of 
the island and by typhoons which, arising in the south, pass over the Formosan 
channel and strike the continent of China. Furthermore, the narrowness of the 
channel that separates the island from the continent makes it still more probable that 
numerous adventurers crossed over it in their roughly constructed boats, and 
it is also likely that Ryu-kyu islanders were from time to time driven by stress of 
weather into its harbours. There, doubtless, they settled and mingled with one 
another, becoming the aborigines of the island. All this took place in the pre-historic 
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period of Formosa. While no proof can be adduced in support of this theory it seems 
beyond question that these people enjoyed a long period of independence and 
quietness in a primitive way. 

a. —The Period of Japanese Intrusion, (about 1450-1600 A,D.). 

But they were not destined to enjoy undisturbed tranquility and happiness forever. 
A change came over the fate of Formosa. Toward the latter part of the Ashikaga 
Shogunate, when various powerful Barons established their power in different parts of 
the country, the less fortunate ones, on failing to realize their political ambitions, became 
discouraged and disgusted with domestic affairs, and sought the southern islands as 
a promising field for the realization of their ambition. They banded themselves 
together and launched forth upon the China sea, hoisting the flag of Hachiman 
Daibosatsu (A 0 X If Si) at the prow of their ships. Gangs of pirates joined them 
from various quarters, and they had everything their own way upon the sea. They 
were known as Kocho-gun (the butterfly fleet) in the time of the Ming dynasty and 
were dreaded by the Chinese. This band of outlaws invaded Bon-ho island and 
subsequently subdued the main island of Formosa. Making these islands their 
headquarters they set out upon buccaneering expeditions to Fu-kien, Canton, Loo-sun, 
Annara and even to Siam. Thus the chief power in the China seas was in the hands 
of Japanese outlaws. The period is still known as the period of Japanese intrusion. 

3 -—The Period of Dutch Occupation. 

Towards the close of the period referred to in the preceding section, in other words 
at the beginning of the 17th century, the navigators of Portugal, Spain and Holland had 
been turning their eyes toward the Orient and striving to obtain colonial supremacy 
in the southern islands. Discovering at last the island of Formosa, the Portuguese 
landed in A.D. 159° a °d the Dutch in 1624 A,D. and two years later the Spaniards; 
but the only one that survived in the struggle and laid a secure foundation upon 
Formosan soil was the Dutch. About the time when the Ming dynasty gave way to 
the Ching dynasty, Yen-su-chi (& #), Teeng-tu-long (SB 2 f®) and their party 

brought over numbers of emigrants and occupied the island for a time, but the Dutch 
people taking advantage of the negligence of Teeng-tu-long fell upon him suddenly 
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and took possession of the island. Afterward, such men as Ko-howai-i (IP B —) 
and Ho-pin (W B) made some resistance, but their bands of lawless soldiers could 
do little against the well-disciplined army of Hollanders. The former was beheaded 
and the latter, deserting the field, escaped to Amoy, From that time the Dutch exer¬ 
cised full sway over the island, and in the year 1630 A.D. they constructed a fortress at 
An-pin and a castle at Tsu-kan (& R #c). Gradually displaying a despotic spirit 
they plundered the country as they pleased and imposed almost unbearable taxes upon 
the people. All this while, the Spaniards were establishing themselves in the northern 
part of the island, notably at Kee-lung and Tam-sui; but they also were forced away 
by the Hollanders in the year 1642 A.D, The Japanese on the island enjoyed 
extraterritorial privileges from the Dutch government on account of their preoccupa¬ 
tion of the island. They engaged in peaceful trade with the Dutch people on an 
equal footing and occasionally visited the south sea islands for trade and plunder. 
This condition of affairs lasted sixty years. It is known as the period of Dutch 
Occupation. 

4.— The Period of Teen's Government. 

Teen-tsen-kong (W Jfi Vi) or Koxinga, son of Teen-tu-long (BJ *£ B), surnamed 
Ta-mo (X *) was born in July of the first year of Kwan-ei (3C & 1624 A.D.) at 

Senri-hama, near Hirado, in Hizen province, Japan. When his lather left the falling 
dynasty of Ming and gave in his allegiance to the Ghing dynasty, he himself collected 
an army and took the field with the avowed object of effecting the restoration of the 
Ming dynasty; but listening to Ho-pin’s (W W) advice he landed his army on the 
shores of Formosa in March of the 18th year of Shun-tsu (£0 1661 A.D. . He 

drove the Dutch out of the island and succeeded in restoring the former prestige of his 
father. Repairing Tsu-kan castle, which was built and occupied by the Dutch, he 
made it his own headquarters. Giving a new name, Tong-to (JK Sfl eastern capital) 
to Formosa, he divided it into two provinces, Ten-hin (X B) and Wan-nen ( 7 j ¥ S 
and enacted laws, established schools, enlisted the youth as soldiers, and provided a 
way of support for the aged It is not surprising that under such a ruler more land 
was opened for cultivation and that the towns grew and flourished. On the death of 
Tsen-kong his son Kin (@) succeeded, under whose government the country continued 
to prosper till at last Kua-soan B), his grandson, surrendered to the Ching 
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dynasty in the 22nd year of Kang-hi % 1683 A D. . The twenty-three years 

during which the Teen family exercised sway in Formosa and remained faithful to the 
Ming dynasty, is known as the Period of Teen’s Government. 

5. —The Period of Chinese Administration. (1683-1895 A.D.) 

After the succession of the rebellions of We-chu (ft S£), Tsui-i-kui (jjc — ft), 
Hoan-chao (**), Lin-sowan-wen (ft 5 *t&.), Tsai-hen (ft <:), &c., that arose one 
after another as soon as the island had been ceded to China, peace reigned once 
more, and the country began to develop. There was an inflow of immigrants, and more 
land was opened to cultivation. In the 9th year of Sien-fong (BE ft 1859 A.D.), 
when Yokohama flung its doors open to foreign intercourse, the Chinese opened 
Tam-sui to trade with England and France, and later, in the first year of Tong-tu 
(ift 1862 A.D., Kee-lung and Ta-kao were opened for the same purpose. 

In the 4th year of Meiji (1871 A.D.) the Botansha savages murdered some 
shipwrecked fishermen from Okinawa and Oda prefecture in Japan. In April of 
the 7th year of Meiji (1874 A.D.), the Japanese Government sent Lieutenant-General 
Saigo Yorimichi (H"jB il), as Governor-General of Formosa, who, with a force 
of ships and Militia, chastised the islanders for the outrages committed on Japanese. 
His purpose was to conquer and stay, and he accordingly established army hospitals 
and planned for the founding of colonial militia. But as the Chinese Government 
paid five hundred thousand taels as indemnity General Saigo ultimately led the 
army back to Japan in triumph. After this China made Formosa an independent 
province and created such organs of administration as 8 hung-wu (*fi UK Governor), 
Pu-tien (* &), and An-sa-su (£fe IS {£) yamens. Twenty years after this, in the 
27th year of Meiji (1894 A.D.), the friendly relations which had so long existed 
between Japan and China came to an end, and war broke out between the two 
nations. As one of the conditions of the treaty of peace entered into at Bakan, 
Formosa, together with Bon-ho islands, was ceded to Japan and millions of souls in 
the island were brought under the gracious rule of the Imperial Government. 
From the surrender of Formosa to China in the 22nd year of Kang-hi (St SR till 
its annexation to Japan in the 21st year of Koang-sie (it ft, 1895 A.D., or the 
28th year of Meiji) two hundred and twelve years elapsed. 
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IV.—THE POPULATION OF FORMOSA. 

Formosa at present is inhabited by two different races, Mongolian and Malay. 
The former, having immigrated from China, are what are called the natives of 
Formosa and may be divided into three classes, namely people of Tseueng (&) 
and Tsang (St) prefectures, and Canton, according to the districts on the mainland 
whence they came. They differ from one another in language and customs, and 
the Cantonese are considered the lowest of the three. AIL the Malayans in the 
island are included under the general name of savages and are subdivided into two, 
the Tsen-hoan 8F raw barbarians) and Shek-hoan (JR 9 f ripe barbarians). The 
Tsetirfioan are also called high land savages ( Ko-te-hoan ift JfcHFj because of having 
their abode in mountainous regions. They are so barbarous and ignorant that 
most of them still remain beyond control. It is said that they should be classified 
into seven tribes according to their manners and languages. On the contrary 
Shek-hoan are the more gentle and tractable, and as they live in the plains, are 
called Pe-po-hoan (plain savages These two classes of savages seem to be 

entirely different races, but many have been mixed by intermarriage. It is probable 
that the Formosan savages came originally from the Philippine Islands, the mainland 
of China and Riu-kyu islands. They probably met and made alliances, thus forming 
the mixed race of aborigines For a long time they enjoyed full possession of the 
island until different races began to pour in after the Japanese intrusion. Just about 
that time the great revolution took place in China, resulting in the downfall of the 
Ming dynasty and the rise of the Ching dynasty. The loyal subjects that survived 
the sad fate of the Mings, being too proud to live on the millet that grew on the 
enemy’s land, crossed the sea and settled in the island of Formosa, there to enjoy 
full liberty. An old record states that u the subjects of the Ming dynasty who 
moved to Formosa in the early part of the Shun-tsu (JW ift) era numbered as many as 
25,000 families/’ When Teen-teen-kong established the Ming Government on the 
island, he called a great multitude of people from the three countries in Fu-Tien. 

The eastern side of the mountain range that runs through the island from north 
to south remains unexplored, being full of high peaks and steep hills, but on the side 
facing the China sea, especially along the Tam-sui river, there lies a broad stretch of 
fertile land which was very inviting to the continental people. So when the island 


Digitized by Google 


Original from 

UNIVERSITY OF MICHIGAN 



— 8 — 


was annexed to China, immigrants poured in like a flood and began to open the 
verdant plain to cultivation, A struggle for life ensued between them and the savage 
aborigines, similar to the conflict that took place between the Europeans and American 
Indians, after the discovery of the new world. The savage aborigines, of course, 
being inferior in knowledge and force to the immigrants, were driven back into their 
mountain homes, while on the other hand the Chinese, obtaining grants from the 
government or forming contracts with the savages for the lease of land, engaged in 
the work of restoring the land to cultivation. And as time went by, the Chinese 
population increased until the barking of dogs and crowing of cocks were heard every¬ 
where and the island eventually attained the flourishing condition in which it is to-day. 

V.—THE CULTIVATION OF FORMOSA. 

Even as early as the period of Dutch occupation and the Teen’s government, the 
land of Formosa was steadily opened to cultivation by these administrators, who 
gradually drove the savage tribes back into the mountains and invited immigrants 
from China, but this work was limited to the vicinity of Tainan. Even after the 
island passed into the possession of China, the government took no pains to 
improve it and paid little or no attention to it. Notwithstanding this indifferent 
attitude of the Chinese Government, the fertile soil of the new possession was so 
inviting as to draw many immigrants from the opposite shore of Fu-tien and Canton* 
where the land was comparatively unproductive and over crowded. Well-to-do 
farmers invested capital in the opening of the country to cultivation, and towards the 
end of Kang-hi (ft $*), the entire plain in the south was converted into farms. The 
Chinese gradually extended their boundaries toward the north and finally reached 
the regions known to-day as Tai-hoku and Gi-lang districts, bringing the Pe-po-hoan 
themselves under control. Even the conservative government of China, moved by 
the reports of the energetic enterprise of the emigrants, at last stationed troops as 
guards at Tam-sui, This was in the 54th year of Tong-koang (iJt % 1718 A.D.). 
In the first year of Yon-tsien (ft JE 1722 A.D.) the Chinese Government established 
Chan-hoa (® It) province to the north of Shao-lo (IS K) and placed the governor 
of Tam-sui in charge of the region north of Chan-hoa. Later, in the Tia-ching 
us«) era, the Gi-lang district was reclaimed; and in the Sien-fong (ft #) era 
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Po-li-sha (*§ M jjtfc) was opened to cultivation, and finally the work of reclamation 
was extended into the regions of Eastern Formosa. Thus the greater part of the 
entire Formosan plain was turned into cultivated land, but all this work was done 
solely by the people without any aid or protection from the government, which was 
slow and hesitating in respect of all enterprises. Collisions naturally arose between 
the settlers and savages and grew worse every day, and it was to prevent these 
inevitable collisions that the Government built a wall of partition over which the 
Chinese were prohibited to cross. This, however, only proved of temporary value. 

It was during the Sien-fong (ffi g) era that the way was opened to foreign 
commerce, and this stimulated the industries of the country, especially the sugar 
manufactures of the south and the tea plantations in the north. Thus once barren 
tracts of land were utilized for the production of the chief articles of foreign trade. 
For the first time the Chinese government now began to pay attention to the island 
with some degree of earnestness, and as the result of the energetic measures adopted 
by Lieu-min-choan (Sllfcffj for the encouragement of industry and agriculture, new 
enterprises such as camphor manufacture and mining sprung up, and the population 
increased wonderfully day by day, every inch of tillable land being turned into farms, 
till one-third of the entire island was under cultivation. The remaining two-thirds 
being mostly mountainous and covered with dense forests were left in the hands of 
the savages. In recent years Lieu-min-choan concentrated his efforts on the 
encouragement of the camphor business, at the same time protecting the people from 
savage intrusions. The result of his policy was not seen before the island was ceded 
to Japan. Since its annexation to Japan the Imperial Government have devoted their 
best efforts to the duty of bringing the affairs of the island into order; more land has 
been opened, towns have been improved and industry has been placed in the way to 
attain prosperity; but the government has been able to do very little so far with the 
wild savages, who have often interfered with the camphor business, endangering the 
entrance of common people to the camphor districts. 

VI.—THE ADMINISTRATION OF FORMOSA. 

There is nothing worthy of mention in the administration of Formosa until 
the time of Teen («). when it was in its germinal stage. Though Koxinga 
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cstabHshed one Fu (City Jft) and two Chien (prefectures •) and governed the 
island, his power was limited to a small portion of southern Formosa. In the 22nd 
year of Kang-hi 1684 A.D.), when Teen’s government came to a sudden end 
and the island was ceded to China, it was made a part of Fu-tien province and placed 
under the Fu-tien governor, who sent an officer, a Tau-iai (governor atta), under the 
name of Taisharpin-pe-tau (ciflERtlil), to rule the island. According to the 
Chinese official organization each tau-tai governs Fu or Chien under the supervision 
of the respective higher officials, such as Shung-wu (provincial governor, an official 
for financial affairs JEtfe), pu-tien-su (#&{£), sho-tienrgu (5M&G6), and an-sa-su 
(IfcfSBS), but the Taurtai of Formosa was given a special commission concerning 
the island, exercising much more power than is usually bestowed upon an ordinary 
tau-tai. In addition to his administrative power he held the offices of an-sa-su (an 
official with judicial power) and sho-tienrgu (an official whose duty it was to look after 
the educational affairs of the country). He divided the administration of the island 
into civil and military. In the civil department he established a central government 
at Tai-nan with a chi-fu at its head. In the military department he establishep 
chin (1H), placing Tson-pin (tt^) at its head. Then he divided the civil administra¬ 
tion into one hai-fang (flIKf coast defence) and three chien (local governments) which 
were put in the hands of one ton-chi (£&) and three chi-chien (felH) respectively, 
while for military purposes the country was divided into five districts. For minor 
administration again there were established kai (#), tsun (iff;, sha (it) i.e. towns 
and villages, and tson-li te-pao (itR), fan-to-jin (flfISA) at the respective 

heads and the administration was carried on upon the principle of self-government. 
For educational purposes he created schools of fu and chien. Thus for more than 
two hundred years, during which time some progress was made, the island remained 
as an appendage to Fu-tien province. This lasted down to the eleventh year of 
Koang-sie (3tet£ 1884 A.D.). 

In recent years, however, since western nations have turned their attention 
toward the Orient, the Chinese Government has not been able to afford to rest content 
with a laissez faire policy in the island, and when the Franco-China War broke 
out, and China saw the French fleet steering towards Formosa, she hastened to change 
her attitude in respect of the administration of the island. In the eleventh year of 
Koang-sie, in order to promote the welfare of the island, the government made 
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Formosa an independent province, following the scheme of Lieu min-choan, and sent a 
specially appointed Shung-wu provincial governor) and all necessary sub¬ 

officials for the improvement of local administration. As a result of this reform the 
Shung-wu yamen was established in Tai-hoku to superintend all civil and military 
affairs, and beside the pu-tieu-8u yamen was opened to look after the finances of the 
island, and the ansa-m yamen was also opened, the former tau-tai being appointed 
head of the yamen. This official, in addition to holding office as the judicial 
administrator, was responsible, in part, for the work of the Fu-tiensu of Tai nan, and 
superintended the local administration of the same district This administrative 
organization differed from that of China, in that the offices of tau-tai and an-sa-m 
were held by one person, and the offices of Shung-wu (Sill) and sho-tien-su 
by another. As for local administrative functions, a new fu was inaugurated at a 
place 20 Chinese li east of Chau-hoa (^ft) chien and called Tai-wan-fu, and the 
name of old Tai-wan-fu was changed to Tai-wan-fu. These two, with Tai-hoku-fu, 
which already existed, made three fu in all. Each fu was sub-divided into chin. 
Three new chien Tai-wan (ft#), Hong-lien (Stk), and Bian-li (&2S) were 
established in addition, and Chan-hoa chien and Po li-sha were put under Tai-wan-fu. 
In Tai-nan fu An-pin chien (S^H) was established, making four chien in all, with 
the three chien Kia-gi (H&), Hong-san (JB.I 1 J), Hientsung ({&#) which existed pre¬ 
viously. In Tai-hoku fu the governor of Kee-lung was made head of an office for the 
control of affairs connected with savage tribes, and three chien and one ten (H) were 
created out of three chien —the former Tam sui (jft; 4 t), Shin te (Sflt), and Gi-lan 
CSBB). A separate district (chu j&) called Tai tong (#j£) was established with 
its head-quarters at Tsui-be (?fc®) on the east coast, and branch offices at Hoe-lieng- 
kan (ftj®?$) and Pi-nan (J^ifi). As the administrative functions of the island were 
thus greatly extended and improved, western civilization was introduced and followed 
in military matters, transportation, production, finance, treatment of the savages, and 
in other matters. But Lieu min-choan’s official career in Formosa did not last longer 
than six years, at the end of which time all the forward movements initiated or 
encouraged by him were arrested. And, as events proved, things were destined to 
remain at a standstill until the beautiful island came under the dominion of the 
Empire of the Rising Sun. 
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m—THE ADMINISTRATION OF JUSTICE IN FORMOSA. 

The judicial system of Formosa was the same as that of China, where administ¬ 
rators were at the same time judges. Accordingly the method of administering justice 
was affected by changes in the executive. A short description of the system of justice 
which was in operation under the latest law in force in Formosa, prior to the annexation 
of the island by Japan, is given below. Generally speaking the organization of the 
Formosan courts of justice followed the Chinese system, the system of three instances 
being adopted. 

The court of first instance was the court of ckien (H prefecture), and the chi-chien 
(toJH prefect), who was the administrator of the chien, acted as the judge. His 
jurisdiction was as follows:— 

i.—He examined and gave decisions on all civil cases, but he always tried to 
settle disputes by arbitration. 

s.—Minor criminal offences for which the punishment was lashing, whipping or 
fetters were referred to him, and sentence was passed by him. 

3.—He examined grave cases deserving capital punishment, military servitude, 
exile, or imprisonment with labour, and then tranferr^d them to the next higher court, 
the court of the fu, with his opinion on the legal bearings. 

In Tai tong ( ci®) district the chi chu (tojft), governor of district, has the same 
jurisdiction as the chi-chin in chien. In ten (tt territory), its chief, the ton-chi (Klto) 
or tovrhan (aftW) decided all civil cases, such cases forming a part of the administra¬ 
tion entrusted to him. But all criminal cases were transferred by him to the chien to 
which the territory belonged. 

The court of the second instance was the court of the fu (jfif) and the chi-fu 
(toffif) was the local governor as well as the judge of thejk Besides superintending 
the judges of lower courts he had the following jurisdiction :— 

1. — He re-examined cases of appeal in civil cases and if he found the decision 
correct, he rejected the appeal, but otherwise he gave his decision. He also endea¬ 
voured to settle disputes by arbitration. 

2. —He re-examined appeals in minor criminal cases and passed sentence; but 
appeals of this kind were very rare. 

3. —When notified by the chi-chien as to the application of the law, and if the 
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confession and testimony were the same as those made in the lower court, he simply 
affixed his seal to the document drawn up by the chi-chien and transferred the case to 
the anrsa-su but if they differed, he returned the case to the ehien court for 

re-examination. 

If, however, the difference was merely as to the degree of crime, and there was 
no doubt of guilt, he gave his own opinion as to the application of the law and sent it 
up to the an-sa-su. And if the case was found to be clearly a false accusation, he 
obtained the ratification of the Governor-General through the an-m-su and the 
Shung-wu (ifitfc) and granted acquittal. As Tai-tong district was under the direct 
supervision of the an sa-su all appeals from the court of the district were made direct 
to the an-m-eu without reference to the chi-fiu 

The court of the third instance was the an^a su yarnen and its judge was the 
an-sa-su who was especially appointed to administer the law in a province and 
superintend the judicial affairs of all fu, chu and ehien within his jurisdiction. In 
Formosa the an-sarsu was not an independent office as in China, but was held by the 
tau-iai in addition to his other functions, hence the title an-su-tau (ftgjiflt). The 
function of an an-m-tau was as follows : 

1. —He re-examined as judge of the third instance, all appeals in civil cases, and 
if he found the original decision correct, he rejected the appeal, otherwise he gave his 
decision, but as in the lower courts he endeavoured to settle the differences without a 
lawsuit. 

2. —He also examined and determined all appeals in criminal cases. 

3. —When notified by the^/w authority of grave criminal offences, if the confession 
and testimony were found the same as that given in the lower courts, he confirmed 
the decision of the second court and directed execution of the sentence—military 
servitude, exile, or imprisonment with labour, upon ratification of the sentence by the 
Governor-General, but in cases of capital punishment, both beheading and hanging, 
the sentence had to be ratified by the Emperor, through the Governor-General. 

In case the confession and testimony on appeal differed from that given in the 
first court he ordered the fu to produce the accused and then opened the court of 
third instance. If the evidence given in the court of second instance was altered in 
the appeal proceedings, he returned the case to the second court for re examination. 
Sometimes, however, he examined such a case himself and passed sentence himself. 
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first obtaining the ratification of the proper authority, i.e. the Governor-General or 
8 hung-wu who tried such an appeal in the presence of the an-sa-su, and pronounced 
judgment. But such a trial by the Governor-General or shung-wu was limited to 
grave cases only ; other cases were referred to the pashin-ckui (ftflMQ), which were 
in every province, for final decision. When an appeal to the Governor-General was 
rejected, the dissatisfied suitor could re-appeal to the department of judicial affairs 
(# 186 ) or to the Emperor’s court in the capital, or submit a petition direct to the 
Emperor, This method of petitioning was termed Icohong (QPW). 

Besides the ko-hong there were two or three cases in which the Emperor gave a 
decision himself and such decisions were known as chao-nn («*)• When the 
Emperor examined and ratified a case of capital punishment it was called chu-sin 

(ft*). 

The legal procedure in Formosa was almost the same as that set forth in the 
Ta-ching-li-lien Chinese code) and the rules were such as were practiced 

on the continent. In order to bring an action, the litigant had to present the charge 
in writing to the chi-chien ($3Jl$) or ton-chi (£fti), or tou-han ($££*!) of the court of 
first instance. In making a complaint of any kind the order of the court had to be 
strictly observed, and reference to a higher court direct was strictly prohibited by law, 
but after filing a bill at the chien court, the same bill could be presented to the fu 
court even before the decision of the lower court was obtained. 

The written petition was generally made out according to the fixed form known 
as tsang-si (JftiS) and there were special printed forms for different courts, but 
common red or white papers could also be used. Petitions were generally drawn up 
by a scribe who held a government license for such business and whose seal was 
required on every petition. 

The presentation of such a document had to be made on fixed days, usually the 
3rd, 8th, 13th, 18th, 23rd, and 28th day of the month; the process of filing the bills, 
for which certain days were fixed, was called chi-chin (.S8JI)- If the case was 
urgent, the petition could be presented on any day, when it was known as tsan-chin 

(f«£). 

In filing a bill a fixed fee, usually of fifty sen, was paid for chi-chin when it was 
filed with the chi-chien, (one yen with the chi-fu or tau-tai ); and for tsan-chin, one 
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yen with the chi-ckien (two yen forty sen with the chi-fu and three yen and sixty sen 
with the tau-tai). 

The cki-chien or other judges on the presentation of a complaint, which was 
called hao-Uang (ISrJft), considered carefully whether it should be taken up or not. 
The conclusion arrived at was posted up on a bulletin board on the gate of the court 
house, by which means both plaintiff and defendant were informed. It usually took 
ten days before the bulletin was posted up in cases of chi-chiu and three days for 
Uan-chin , If the case was taken up by the judge the defendant filed his reply, termed 
su-tsang (f®t£). The chi-ckien then referred the case to the civil court (S’S) or to 
the criminal court 0WS), for examination according to the nature of the case, and on 
an appointed day, summoned the parties concerned to the public hall, where he tried 
the case himself, and if necessary issued an order known as tsa-fu-piao (fiMU) 
having first let the tsai-i a petty officer) conduct a personal examination. The 
chi-ckien then gave sentence in civil cases and minor offences. 

All sentences were verbal, and such sentences were called tau-iu The 

record of such sentences was known as ming-toan ( 45 S|L). 

If both parties were satisfied with the decision, they wrote a note of re¬ 
cognizance, otherwise the dissatisfied party appeared to the chi-fu, the judge of the 
next higher court. Were a grave offence, such as robbery or homicide involved, the 
cki-chien merely examined it and then transferred it to the chi-fu with his opinion as 
to the application of the law. 

The procedure of filing a bill with the an-sa-su, the skung-wu or the Governor 
General was the same in the main as that of the lower court. It should be noted, 
however, that in all cases within his jurisdiction save grave criminal cases, the decision 
of the chi-ckien was practically final, and appeals were very rarely made agaia^t his 
decision. 

Besides, as a very small salary was allowed to judges, bribery was an open secret. 
Indeed bribery was carried so far as to be considered by the judges an important 
source of income. 

Hence wealth had more influence in the formulation of decisions than abstract 
principles of right or wrong. 

At present, Formosa has a court of two instances, three local courts 
chi-ho-ho-iri) with several branch offices, and a court of appeal fukushin- 
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ho-iri), in accordance with “The Court of Judicature Ordinance" of the Formosan 
government. 

VIII.—THE LAW OF FORMOSA. 

The law of Formosa which was in force during the period of Chinese administra¬ 
tion was derived from two sources, written laws and long-established customs. 

i.—W ritten Laws. 

There were two kinds of written laws in Formosa, namely the Ta-ching-li4ien 
the Chinese code) and separate laws. 

(а) .—The Ta-ching-li-lien t being the code of China, should have, theoretically, 
prevailed in Formosa as long as the island remained under Chinese dominion, but in 
fact it was not so, its power being somewhat limited. How far the code was actually 
applied in Formosa is not an easy matter to ascertain, but there is no doubt that in 
criminal cases it was followed to a great extent and in civil cases also it was considered 
a general principle to apply the rules laid down in the code, for we find cases decided 
by the old government in strict accordance with the code. At the same time the 
investigator meets with not a few cases which were decided in a manner contrary to 
the text of the code. According to the legal conception of these days, it seems the 
code was to be followed as a fundamental principle, but in the event of a local custom 
clashing with the terms of the code the government granted leave to the officials to 
respect the custom rather than the code. The formation and development of so many 
customs among the people must have been due to the laxity of the Chinese government. 

(б) .—The separate laws are what are known as instructions ('St&) and orders 
(&&) issued by the then shung-wu (governor) or similar authorities. They are not 
numerous and most of them are still in existence. Some are no more than orders 
concerning administration and others are merely regulations; and still others, and this 
last class exceeds the other two in number, are instructions deciding a doubtful point 
in particular legal relationships. 

2.—Customary Laws. 

Customary laws constitute the greater part of Formosan laws and have their origin 
in the customs of the region whence the immigrants came, but there exist also many 
usages which originated in the island itself during the two hundred years after the 
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settlement. Consequently the laws cannot be the same as those of the continent. 
What was prohibited in China prevailed in Formosa, the toa tso and sho-tso relation 
for instance, and what did not exist on the continent was often met with in the island, 
for example, the system of adopting offspring of another family. 

Even these customs are not the same in all localities and it is very doubtful if 
some of them are entitled to be regarded as customary laws. 

The sources for the investigation of these customs and usages are old records, 
traditions and practices still in vogue among the people, judicial decisions by the old 
government and personal enquiries among the natives; but besides these there are two 
kinds of documents which furnish most important materials for investigations, viz. the 
government reports and the papers and documents in the possession of the common 
folk. 

(a).—Reports published by the government such as chien-ahie (®M£) and ten- 
ahie (JBJS), in which laws then in force were recorded, but of which only ! 3 £|i 3 U$, 
urn**n, ***», mm s, m and some others are in 

existence to-day, furnish good material for the work of investigating the customs of 
the country. Iu-lin-chiai (Ad#®) and Tsai-huan-chiai are other sources 

of information along this line. They are only manuscripts and the former is said to 
have existed from early days. One still in existence to-day is the land book which 
was compiled as the result of Governor Lieu-min-choan’s remeasurement of the land. 
Though it has no direct relation with the old customs of Formosa, it is an important 
basis for investigations relating to land. 

The Taai-huan-chiai is. undoubtedly one of the greatest works undertaken by the 
Formosan government. At first the government in its attempt to compile what is 
termed Taiwan-ton-shie (SWffliS, general information concerning Formosan affairs) 
collected materials from all parts of the island, investigating the geography, civiliza¬ 
tion, laws and customs of different localities. The chief and staff of the investigation 
bureau were selected from the most learned men of Formosa and duly appointed by 
government, the bureau having head-quarters at Tai-hoku and branch offices in each 
prefecture. After several years' work, and an expenditure of many thousands of taels 
annually, the bureau completed their work a year before the island was ceded to Japan, 
the result being embodied in book form. But as soon as China lost her power over 
the island the volumes were scattered and lost sight of, and they have not been found 
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since, despite the most diligent search. Only two volumes on Hong-san (Hill) and 
one other prefecture are now at the disposal of the Commission and it must be 
admitted that both volumes are somewhat disappointing. For while the purpose of 
the compilation was to record the old customs and usages, these volumes only contain 
the local history and geography, with accounts of the lives of heroes and heroines, 
nothing being said about the legal usages of the localities. It cannot be denied, 
however, that it is a great work and is of more or less help to the Commission. But 
the method of investigation was Chinese and the descriptions bear the author’s 
characteristics. The work has to be received with a good deal of caution. 

( b ).—Where the power of the government is weak the people cannot hope for any 
security of property and when their rights are not protected by the courts, it is natural 
that they should devise some means of self-protection. In Formosa the custom of 
drawing up deeds for every kind of legal act was established. From the acquisition, 
loss or transfer of property rights to a hundred other matters relating to personal 
affairs, even to marriage, adoption, succession, etc., special intsuments were in 
constant use. 

Such documents are possessed by the people throughout the island and a careful 
examination of them affords the best material for investigating Formosan usages. 
Upon such documents the present report is largely based. 

After the annexation of Formosa to Japan the Imperial government issued 
Ordinances Nos. 8 and 9, on July 16th, 31st year of Meiji, to the effect that (1) in 
criminal cases the Japanese should be treated by the home law and the natives (i.e. 
Chinese, now with Japanese nationality) and Chinese by old usages, (2) in civil cases 
also, the home law should be applied to the Japanese and the old usages to the natives 
and Chinese, expect in the case of immovables, when the usages of the island were to 
be followed exclusively. Though there have been some changes since this order is 
still held to as a general principle in the case of immovables. When a bill is filed, 
the so-called usages are sought for in the documents and testimony of the natives. 
The question whether one is a Japanese or a Formosan is invariably decided by the 
fact whether his domicile has been registered or not. (Japanese are not yet allowed to 
establish their legal domiciles in Formosa.) The application of different laws to men 
inhabiting the same country, according to their nationality, though perhaps unavoid¬ 
able in a transition period, cannot continue much longer. Whether the home law is 
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to be applied to every one in the island or a special code is to be enacted for Formosa, 
one or the other course should be chosen. Whichever course may be taken by the 
Government the investigation of old laws and usages should not be delayed even a 
day. 
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BOOK I. 

LAND. 

CHAPTER I. 

GENERAL REMARKS. 


SECTION I.—CLASSIFICATION OF LAND. 

The entire area of Formosa may be thus classified, hoan-te (savage land #Jt) and 
pe-te (plain land ^Jt). Hoan-te is the general name of the land possessed by the savages; 
and it includes all the mountainous country of Eastern Formosa. Pete is the general 
name given to the land which cannot be considered hoan-te; it covers the whole of 
Western Formosa and the level section of the east part of the island. This classification 
originated in the 6ist year of Kang-hi (#5S 17*2 A.D.) when a Formosan governor, 
Tso-tson-suen (A 94 tft) by name, constructed a wall of partition on the boundary 
between Chinese and savage lands. But there were endless attempts on the part of 
both the Chinese and the aborigines to extend their boundaries into each other’s 
territory, notwithstanding the orders issued by the government from time to time that 
such strife should cease. The Chinese steadily encroached upon savage territory and 
occupied themselves in opening and cultivating the land; and even now, from a 
strictly legal point of view, there is a clear distinction between hoan-te and pe-te 
(vide Governor's Ordinance No. 7, Feb. 2nd, 1899). But the distinction can only 
be defined by ascertaining whether the land is actually possessed by the oborigines or 
not. Hoan-te is possessed by the aborigines and is left free to them entirely, con¬ 
sequently no legal relation can exist in regard to such land. Hence, what follows 
here is restricted to the laws and customs of pe-te only. 
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Pe-te (^Jfc) in turn is divided, according to the old Formosan system, into two 
kinds, viz., ticn-yen (BUI farm land) and hok-tc (KE^ waste land). Tien-yen is cultivated 
land, tien meaning flooded or paddy field and yen a dry field. Sometimes fields were 
distinguished according to their productions. Hok-te means uncultivated land, and 
sometimes was called po (fll) or grass land. Some hok-te were called san-po (UlflB 
hill prairie) and some pe-po level prairie) according to the degree of elevation. 
It was a fundamental principle in the eyes of the old government that while a tax 
was invariably imposed on tien-yen land the hok-te was to be held exempt from its 
incidence. 

No place was assigned to residential lots in the land classification under the 
former system. So if a residential lot had been tien-yen land once, it retained its 
former name and was taxed as such. In the same way a lot classified as hok-te 
continued to be so regarded even after it was turned into a residential lot, and was 
not subject to taxation because it was registered as hok-te. Thus the taxation of 
residential lots depended upon the original status of the land of which they consisted. 
An exception has to be noted in the case of lots in some cities which were exempted 
from taxation for the purpose of inducing the people to move to the cities. 

SECTION II.—LAND MEASUREMENT. 

Since ancient times, the unit of land measurement in Formosa has been a ka 
(¥) and the ka is subdivided into huon (JJ- tenth), li (® hundredth), hao (# thou¬ 
sandth) and shi (tt ten thousandth), following the decimal scale. This term is as old as 
the time of the Hollanders in Formosa, when one ka was equal to io mo ((A.), but what the 
latter standard meant cannot at present be ascertained. The term ka was also used in 
the time of Teen, but its exact significance at that period is uncertain. In the period of 
the Chinese administration, although the old customs were strictly followed at first, 
yet in the 9th year of Yontsien (SUE 1731 A.D.) the land law of China was introduc¬ 
ed for all fields opened to cultivation after the 7th year of Yon-tsien, and mo instead 
of ka was adopted as the unit of measurement, 1 ka being reckoned as 11 mo, and 6 
cho (X feet) as 1 kien bow leng h) ; a tract of 240 kien by 1 kien was called one 
mo. But as a matter of fact the ka (^) varied in size, for the people used their own 
different measurements, so that their ka ranged from 2 cho 1 $e to 1 cho 5 tau and 3 
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se of the present Japanese meusurement (i,e. about 10016 to 1537 2 square metres) and 
besides when the opening up of a new tract was reported to the government, the 
people were wont to misrepresent the area. It was not an unusual occurrence for land 
reported as measuring 1 ka to actually prove to be 2 or 3 In the 14th year of 
Koang-sie 1888 A.D.) when Lieu-min-choan (Slttlf) made a new survey of the 
land, he used the official Chinese measure and called two and half kien (about 3.8 
metres) one ko (:$), and a tract of 25 ko square he called one ka (¥ about 9025 square 
metres) and then used the ka as a standard of measurement. But afterwards the unit 
was changed into mo, 11 mo making 1 ka, according to the revised ratio of the Yon- 
tsien era, and taxes were based on the number of mo. Thus the real area of a mo in 
Formosa is somewhat larger than one mo of the present day in China. The standard 
1 ka is equal to 16 1/5 mo of the present Chinese system, and to 9 tan 7 se and 24 bu 
of Japan (about 9659 square metres).* 

Since the annexation of Formosa to Japan, the original names have been used, but 
according to Act No. 3 for Measures and Balances issued in the year 1891, 13 Japan¬ 
ese shaku {R about 3 9 metre) is taken as 1 ko (A) and 25 ko make 1 ka (*P), and 
the terms huon (#■), It (ME), hao (g) and ski (&) respectively are used to mark the 
descensions in the decimal scale (Vide Governor's ordinance No. 14, concerning the 
Regulation of Formosan Land, July 1897). 

SECTION III.-LAND TAXES. 

There are two kinds of charges on land in Formosa, namely ; tso (ffij and ko (IS). 
The tso is a private charge and ko the public tax; and.this distinction should be made 
clear at the start. In the Japanese usage of the term, tso (ffi.) seems to have the mean¬ 
ing of so zei (tax), which is paid into the state treasury. But the legal term in Formosa 
is different. Taxes are always called ko or tin-kon (lEtt literally, public offerings), or 
chien-Uan (SMI), while by tso (fflj is meant a certain annual income in kind or in 
money, which is collected from the land by virtue of a contract or directly by opera¬ 
tion of law and forms a legal relation of a purely private nature; thus the tso right is 
a private right or a kind of tributary right. 

* See Lieu-min-Choan’s instruction, Reference No 1. 
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The tso is sometimes called m (jffi), particularly if the object of the right is a dry 
field. Sometimes the government holds the tso right but in such cases the government 
enjoys the right simply in its private capacity and does not collect the dues as taxes. 

As explained above, all cultivated fields in Formosa were subject to taxation. 
But in those parts of the land originally possessed by the savages, and subsequently 
opened for cultivation with their consent, no taxes were paid until the time when 
Lieu-min choan resurveyed the land and revised the laws of taxation in the 14th year 
of Koang-sie. It is to be supposed that in such a country as China, where public and 
private laws are so confused, the taxes were thought to be a kind of remuneration for 
the use of land belonging to the government, and consequently lands recognized as 
having once belonged to the savages were not subject to taxation. Viewed in the 
light of the history of the so-called toatso sko-tso and hoant&o 

this conclusion seems to be correct. 

Cultivated fields adjoining the boundaries of savage land and those adjoining 
the sea and rivers were known as unsurveyed land ( 3 RARM), an ^ W€re free from 
the incidence of taxation till the 16th year of Koang sie. 

The persons taxed differed according to different periods. In former times the 
toa-t&o holder ) obtained permission direct from the government to open up 

land and possessed the actual rights over the land, so the taxes were naturally paid 
by the toa-tso holder; but as the time went on the actual rights in respect to land 
passed into the hand of the sho-tso holders ), and Lieu-min-choan finally 

imposed the taxes on them, except in the southern part of the island, where he was 
not able to put his reform measures into execution. In the southern part of the 
island therefore the taxes continued to be paid by the toa-Uo holder. This will 
be explained in detail later on in relating the history of the toa-80 and sho-tso. 

The rate of taxation also differed according to the times and the nature of the 
fields. In the time of Teen, there existed a fixed rate of taxation, but the so-called 
taxes in these times often included a charge for the hire of agricultural implements, 
the cost of seeds, etc, hence they cannot he compared offhand with taxes as now 
understood. In the time of Chinese supremacy Teen’s system was revised and taxes 
were determined in another way. But several fresh changes were made later 
on, and the rates varied according to the time when the land was first opened to 
cultivation. In those times too taxes were paid with unhusked rice, the quantity of 
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which was fixed according to the classification of the field, but in the 23rd year of 
Tau-koang 1843 A.D.), in order to increase the government income, the 

custom was abolished and a monetary payment was substituted for a payment in kind. 
The taxes were collected on the same basis as before, but the legal ratio of value 
between rice and silver was different from the actual ratio, and this involved a great 
increase, the increase being four-fold. As a result of this change the difference between 
the standards of taxation in different districts became greater than ever, and the 
measurement of lands also having been left to the people, in the course of time big 
discrepancies began to appear; the classification of land too differed in different 
provinces. What was worse, as the sale and pledge of the teo-right became more 
frequent, the responsible tax-payers for a great number.of farms were not known. It 
was in these circumstances that in the nth year of Koangsie, Lieu-min-choan 
attempted his reforms. On completing the survey of the land in the 14th year of 
Koang-sie, he changed the tax-payers, as has been said, and imposed taxes on lands 
which were formerly exempt. At the same time, taking the rate of taxes imposed on 
inferior sandy fields in Ton-an prefecture in the province of Kian-nan 

as a standard and lowering one grade all round he tried to make the 
taxes on farms uniform. While his reform was in a fair way to prove successful 
Formosa was annexed by Japan. Below are given two tables showing the rate of 
taxes on farms since the 23rd year of Tau-koang ( 2 fcfc). (See Lieu-min-choan^ 
Instruction concerning the land survey. Reference No. 20, 21.) 
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RATE OF LAND TAX FROM THE 23RD YEAR OF TAU-KOANG (it*) 
TO THE 13TH YEAR OF KOANG-SIE 



Farms opened in the 

Farms opened in the 

Farms opened in the 

land 

period between the 

period between the 

period between the 

Classifica- 

Hollanders’ time and 

7 th yearofYon-tsien 

9 th year of Chien- 

tion. 

the 6th year of Yon- 

and the 9th year of 

long and 

the 13th 


Tsien (HUE) 


Chien-iong (JtLMt) 

year of Koang-sie. 

Amount in 

Changed 

Amount in 

Changed 

Amount in 

Changed 

grain per 

into silver 

grain per 

into silver 

grain per 

into silver 


ka 

yen 

ka 

yen 

ka 

yen 

1 st class 

chu (C) 

Yen (HI) 

chu (??) 

Yen (@l) 

chu (?T) 

Yen (HI) 

paddy field 
2nd class 

8.800 

17.600 

1-758 

3 - 5*6 

2.740 

5.480 

paddy field 
3rd class 

7.400 

14.800 

00 

3 - 5*6 

2.080 

4.160 

paddy field 
1st class 

5 - 3 oo 

I T.OOO 

1-758 

3 - 5 16 

i- 75 ° 

3 - 5*6 

dry field 
2nd class 

5.000 

IO OOO 

1.716 

3 * 43 2 

2.080 

4.160 

dry field 

3rd class 

4.000 

8.000 

1.716 

3 * 43 2 

*•758 

3 - 5*6 

dry field 

2.400 

4.800 

1.716 

-0- 

3 - 43 2 

1.716 

3-43 2 


AMOUNT OF LAND TAX AFTER THE i 4 th YEAR OF 
KOANG-SIE (*!*), 


Land 

Classification. 


An-pin (Sc^F) Hong-san 

Ka-gi tUSs) Shin-te (Sr Hr) Hien-tsung 
Chan-hoa(SHfc) Tam-sui(M 4 t) (fi#) 
Kee-lung(lkfifc) Gi-lan (jS(B ) 


Tam-sui (&♦) 
Shin-te (Srltj 
Gi-lan (fiJIj 


Changed Changed Changed 



In tael 

into 

In tael 

into 

In tael 

into 


per ka . 

silver yen 
per ka. 

1 per ka. 

silver yen 
per ka. 

per ka. silver yen 
per ka. 

1st class paddy field 

...3.08561 

4.266 

0.72478 

1.066 

— 

— 

2nd ,, „ ft 

..2.52351 

3 . 5<>5 

0.63305 

0*93 1 

— 

— 

3 *d .. „ ,, 

..2.08054 

2.890 

0 50644 

o .745 

— 


4 th , f ,, 

.. i. 664432 

2.316 

0.405152 

0.596 

— 

— 

ist class dry field... 

..2.52351 

3505 

0.63305 

0.931 

— 

— 

2nd pp p, j, ... 

..2.88054 

2.890 

0.50644 

o .745 

— 

— 

3 T & tt i» »i 

..,1.664432 

2.316 
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0,596 

— 

— 

4 th ii 11 11 **i 

••*-033*539 

1.849 

0.32412 n 

S 0.477 

— 

— 

1st class sandy land ... — 

— 

— 

— 

1.06523648 

1.562 

2nd ., pp pp . 

• t 1 

— 

— 

— 

0.746 

1.100 

i> 11 11 • 

.. — 

— 

— 

— 

0.533 

0.784 
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On Fonnosa becoming a Japanese possession in the 28th year of Meiji(i895), 
the government exempted the people from all taxation that year, and only collected 
the taxes from the next year, according to an old custom in the island. 


SECTION IV.—VARIOUS KINDS OF RIGHTS RELATING TO LAND. 

SUB-SECTION I.-GENERAL REMARKS. 

There are several kinds of rights relating to land in Formosa ; but the most im¬ 
portant of them is the iso right. In countries where the law has not reached a high 
stage of development, and especially under a feudal system it is often the case that 
rights in land are found to be very complicated and confused; and the condition of 
Formosa is no exception to this rule. In respect of a certain piece of land we find 
several kinds of rights of property called fso rights, superimposed on one another, the 
condition of things closely resembling that which obtained under the laws of real 
property in old Germany and in England. 

Generally speaking, the person directly engaged in the cultivation of the land 
was an ordinary tenant for years, and was called tien-jin (^ftflA tenant or lessee) or 
hien-lcian-tien-jin (8JJHBA actual cultivator). The lessee rented lands from the so- 
called sho-tso holder ('hSU 3 ) and paid annually a fixed rent in grain called sho-tso 
(<M&) for the use of the land. The sho-tso holders in their turn paid a certain 
yearly rent in grain called toartso (A®) to the toa-tso holder (A®/ 3 ). The toa-tso 
holders first derived their right to open up lands from the Government or from the 
aborigines, and the sho-tso holder leased such lands from the toa-tso holder and 
brought same under cultivation, and for compensation they agreed to provide a fixed 
quantity of grain yearly. Such sho-tso holders and toa-tso holders were commonly 
called tau-kae (SfiSc literally, head house) by the tenants. 

If the land originally belonged to a savage ora savage tribe, the rent was paid in 
that case to the savage or the savage tribe. Such rent was called hoan-tso (Sffl 
literally native or savage rent). And in case the party who got a grant of land from 
the savages or savage tribes tilled such land himself, he became a sho-fso holder and 
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the hoan-tso took the place of the toa-tso and was paid by the sho-tso holder; whereas 
if the grantee sublet the land for cultivation, then there existed a hoan-tso beside the 
ordinary toa-tso and sho-tso y the payment of which (i.e. hoanrtso) was made by the 
toa-tso holder. If such land had no water, and a third party, by investing 
money, provided a water course to the land, the sho-tso holder of such land was 
obliged to pay water rent (jMH ) to the said third party. 

In regard to residential lots (&&) the relation is still more complicated. The 
party who leased land from a sho-tso holder and built houses on it was called a tu-tu 
house owner). He had to pay the sho-tso holder annually a certain sum of 
money, called te-lci-tso house lot rent) as compensation for the use of 

the land, and the sho-tso holder in such a case was called te-ki holder 
house lot owner). And a sho-tso holder or telci holder on the other hand had to pay 
toa-tso to the toa-tso holder. If the house owner lefthis house to another person, 
the latter had to pay a certain house rent to the tu-tu, but the letting of houses in 
this manner was not a frequent occuirence. 

The usual condition of land in Formosa, then, was that in case of fields there 
was a sho-tso right over the tenancy for years, a toa-tso right over the sho-tso right, and 
also a water rent right over the sho-tso right. 

Sometimes there was also a hoan-tso right over or instead of the toa-tso right. 
In case of residence lots there was a right of house lot rent over the tu-tu (house 
ownership), a toa-tso right over the right of house lot rent and in some cases over or 
instead of the toa-tso right there existed hoan-tso right. Thus as follows : 

Toa-tso right (or hoan-tso) - sho-tso —tenant— farm. 

i 

water rent 

Hoan-tso — toa-tso — sho-tso —tenant — farm. 

i 

water rent 

Toa-tso (or hoaiv-tso)—te-ki-tso— house owner —building lot. 

Hoan-tso — toa-tso —te-Ici-tso— house owner —building lot. 

This is similar to the feudal system in which lords obtained grants of land from 
their sovereign, promising a certain service in return; they in their turn granting 
portions of such land to their vassals in exchange for sevice, and the vassals again 


Digitized by Google 


Original from 

UNIVERSITY OF MICHIGAN 



— 28 — 


renting the land to certain remunueration. There is also some resembance to the usage 
in some part of Japan where a distinction was made between upper land (_h±.) and 
under land (Til), except that this usage in Japan is commonly restricted to the 
soil which was filled in on the sea-shore, while the usage in Formosa applied gene¬ 
rally to all fields. It is evident that both these usages were derived from different 
sources. In countries where the feudal system prevails and laws are undeveloped, 
the main occupation of the people is agriculture, and, apart from land, goods con¬ 
stituting capital do not amount to much, and consequently if the right to land is 
entirely lost, one has difficulty in obtaining a livelihood. Even if money is obtained 
for the land it cannot be of use as capital in the absence of commerce in which to 
employ it. These are the reasons, it is supposed, why, in disposing of the right in 
lands in a country like Formosa, a partial right was always reserved and made a 
source of constant revenue. 

What is stated above, however, while revealing the usual condition, was not 
the sole condition, as both toa-tso and sho-tso could be and were in some cases vested 
in one person, or instead of letting the land the sho-tso holder cultivated it himself; 
or, again, in some places designations were different and in some places no such system 
as the toa-Uo and sho-tito existed. It is impossible therefore to make a general statement 
without some qualification The methods of paying rents also were not always as stated 
above. By special contract the lease-holders in lieu of the sho-teo holder often paid 
the toa-tso , hoan-tso and water rent direct. 

Besides the teo-right, lease and house ownership, two other important rights 
existed in connection with land. They were tien (J &) and tai (W), which some¬ 
what, but not exactly, resembled a pledge or mortgage. Their nature and effect 
will be referred to elsewhere. 

Besides the above-mentioned rights there were also a right which seems to have 
had the character of easement, but its exact nature and effect cannot yet be deter¬ 
mined. Whether or not there existed such rights as superficies, emphyteusis, the 
right of commons, and any such right as personal servitude, etc., cannot at this stage 
be desermined, further investigation being necessary. 
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SUB-SECTION II.—THE GIAP-TU (*± LANDLORD) RIGHTS. 

It has been explained above that among the rights exercised in respect of land 
there was nothing exactly corresponding to ownership (dominium) in the sense under¬ 
stood in modern jurisprudence. As will be shown later, in the case of fields the 
sho-tso holders and in case of residential lots the house-owner have actual rights over 
their lands, but even these rights are subject to some restrictions, that is to say, they 
are charged with the toartso or the te-ki-tso; and hence these cannot be considered as 
perfect and complete rights over land. P'rom the standpoint of modern jurisprudence, 
it seems to be most appropriate to consider them a kind of restricted ownership. In 
short, the laws of Formosa do not recognize full ownership of land. And further 
enquiry shows that the reasons which brought about this state of things, were not 
only that there existed actually no full ownership of land, both sho-tao holders and 
house owners being subject to certain restrictions, but that the principles of their law 
could not logically recognize full ownership of land by private persons, the funda¬ 
mental piinciple of Chinese law; like that of English law, being, “All lands under 
heaven belong to the sovereign ( 1 f^ 2 T.£yfc 3 £±).” Where the conceptions of private 
and public law were confused, it is no wonder that no distinction was made between 
territorial sovereignty and private rights of ownership. The principles of Chinese 
law are really those of feudal law, and even to-day the more intelligent class of people 
in Formosa say: “the land is the king’s; it cannot become ours: even though both 
the toa-tso and sho-tio rights are vested in one person, that would not affect the 
character of the king’s ownership and cannot create private ownership.” These facts 
suffice to show the legal conceptions current among the people. 

So it is evident that, according to recognised legal principles in Formosa, the 
ownership of land remained with the sovereign, and no private subjects could ever 
acquire full ownership. The most extensive and effective right which can be enjoyed 
by the people is called giap-tu (Hi landlord). This word giap-tu has had a legal 
use both in China and Formosa, and means the occupier of land, or in other words 
the one in possession of actual power over land. Though the giap-tu right is not 
necessarily identical with ownership as recognized by the Japanese Civil Code 
(dominium), it is the most extensive and most effective right with respect to land 
recognized by the customs of Formosa, and resembles the conception of “estate” in 
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English law. To ask who was the giap-tu of a certain piece of land is to ask to whom 
the land belonged. Consequently the giap-tu right is practically identical with the 
right of ownership, only it means ownership with certain restrictions. 

After the annexation of Formosa to Japan, it was enacted that as far as the rights 
relating to land were concerned in Formosa the customs of the island should continue 
in force. (Formosan Ordinance of the Government No. 9, 1898. Introductory regu¬ 
lations for an Ordinance relating to civil, commercial and criminal matters, Art. I.) 
And as the government discovered that no full ownership of land existed in Formosa, 
the giap-tu right was made the basis of law and the giap-tu was regarded as the owner. 
(Formosan Ordinance of the Government No 14, 1898, Land Regulation Act. Art. I.) 
If we consider the actual nature of the giap-tu right from the standpoint of modern 
jurisprudence, apart from principles recognised in Formosa, there cannot be any 
danger in regarding this right as that of ownership, just as ownership, though 
burdened with easements, is none the less ownership, and as the “ fee simple ” in 
English law is always considered as identical with ownership in other countries. But 
the question as a question to whom the giap-tu right really belonged according to 
Formosan custom, is not easy to determine and it has often been a subject of dis¬ 
cussion; possibly it must be answered differently in various districts. This point will 
be considered further on when the rights of toa-tso , sho-Uo and house-ownership are 
dealt with. 

SECTION V.-ACQUISITION AND LOSS OF RIGHTS IN LAND. 

The acquisition and loss of rights in land are not the same as various other rights 
which necessitate a separate treatment of each. But the usages in reference to the 
kinds and forms of alienation common to all kinds of immovable rights can be most 
conveniently described here in a general way. 

SUB-SECTION L-KINDS OF ALIENATION. 

There are two kinds of alienation of immovable right in Formosa as in other 
countries; in one of them, the person entitled transfers all of his right to another 
(translative acquisition); and in the other, the person entitled creates a new right 
based on his own right; or, in other words, the possessor of a right constitutes a new 
right which restricts his own right (constitutive acquisition). 
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1. —Translative Acquisition. 

This term applies to cases where a person entitled transfers his right to another 
person, that is, when the subject of the right is changed. In the legal use of the term in 
Formosa, if the term H (buying) or K (selling) is used, it lefers always to this kind 
of alienation; and expressions like ttSEKIS, ttJtfSjft (all meaning, sale 

or conveyance without reserve), are frequently met with. Rights such as toa-tso, sho¬ 
ts*), water rent, house-ownership, etc., and also pledges are transferred in this way. 

2. —Constitutive Acquisition. 

This is the creation of a certain right out of a right enjoyed by one person and 
the transfer of the created right to another person. In this case, the successor in right 
does not acquire the entire right of the author (auctor), but merely acquires a 
certain part of the right of the latter. The following are the principal kinds belong¬ 
ing to this class of alienation in Formosa. 

(i).— Kip-tu (J&ft Grant). This is now a technical term in Formosa and means 
a grant of giap-tu right to another, creating at the same time a feo-right in favour of 
the grantor, hence, it differs from a transfer on the one hand and also from a lease on 
the other. 

It differs from a transfer in this, that although the kip-tu (#&&) is still a kind of 
alienation of a right, it is not, like a transfer, a simple change of the subject of a right. 
Through the kip-tu the grantor acquires the teo-right while the grantee acquires the 
giap-tu right and assumes at the same time a liability to pay the tso (rent), and thus a 
permanent legal relation is established between the two parties. This significance 
has been attached to the word kip (&) from ancient times. In Formosa, therefore, 
when the people used the expressions i&tfjflll, &&&&, or that is to say, grant 

of a farm or residential lot, they meant not a transfer of a right ovfcr the premises in 
question, but a contract by which a party was given the power to open or build on 
the land by way of granting the giap-tu right, and as recompense the other party 
promised to pay a certain quantity of grain or amount of money yearly by way of 
rent. The kip tu is, therefore, not equivalent to the sale of a sho-tao right or a 
te-ki-tso right. 

In the second place it is to be distinguished from a lease in transferring the 
giap-tu right. Concerning this point, however, kip-tu (t£ffl) originally had a wider 
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significance, and when the possession of land was given to another person for the purpose 
of obtaining a tso right, it was called kip-tu , without determining the question 
whether it also transferred the giap-tu right or created a relation as lessor and lessee 
merely* For when, at the beginning, the toa-tso holder made a kip-tu of land to the 
sho-tso holder the agreement was clearly intended to be a lease, but nevertheless they 
always called such transactions kip (<«). But as this act of kip-tu subsequently 
resulted in transference of the giap-tu right to the sho-tso holder, the word kip used 
in deeds of that time must be understood in the sense stated above ; and moreover in 
the case of kip in connection with te-Jci residential lot), it always and 

unquestionably meant a transfer of the giap-tu right, and never a simple lease. Yet 
to-day there are instances of a vulgar and erroneous use of the term, in which kip-tu 
simply means a lease, the same as pak-tu (JSfth) or su-tu (3ffi&). 

( 2 ).— Pak-tu (Bltfi letting) means, ia its proper sense, to give the right of tenancy 
to one’s land. In the case of pak-tu there arises simply an obligatory relation of a 
lease between the owner of the land and the lessee. Of course in consequence of the 
pak-tu (IRffl), the owner of the land acquires a claim to a certain rental, that is, a 
tso right, but the point of difference between pak-tu and kip-tu is that the latter 
implies the traasfer of the giap-tu right of the land (i. e. the real right over the land) 
to the grantee, while in the case of pak-tu the giap-tu right remains with the lessor. 
In other words pak-tu is nothing more than the letting of the land for purposes of 
cultivation. 

The above is the proper meaning of pakJu, and is identical with kian (If). 
But if we look into the actual state of things, we find that owing to the loose idea of 
law on the one hand, and on the other hand the existence of historical pre¬ 
cedents of sho-tso holders having obtained a pak-tu in the beginning and ultimately 
seized and held a real right over the land, numerous deeds were made in which is 
written pak-tu or kian , although the term kip-tu (J&ffl) was undoubtedly meant. 
Not is this the only case in respect of land let for cultivation, but a lease of residential 
lots for building purpose is often called pak-tu, 

Su-tu or tu-8u letting for a valuable consideration), in its proper 

sense means letting. It differs from pak-tu in the fact (a) that su-tu was not restricted 
to the lease of farm lands and (b) that while the pak-tu included a gratuitous loan 
too, the su-tu apparently indicated that a consideration was given. But in actual 
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practice this term is often confounded with fcip-tu and the real meaning can only be 
ascertained by examination of particular cases. With reference to pak-tu and su-tu 
special attention will be given to these terms when the term to hi is dsscussed. 

( 3 ).— Tu-tien (tfjft pledging) means giving the pledge, or the creation of the 
right of pledge. In this case also there was originally a difference between tien (Ifc) 
and tai (flfr) Strictly speaking tu-tien refers only to tien t but practically it applied 
to tien and tai without distinction. 

SECTION II.-FORMS OF ALIENATION. 

Though there are not wanting instances of verbal disposition of rights in 
Formosa, yet more frequently and generally, deeds were executed for the purpose ; 
especially when rights in respect to land were in question. In order to avoid 
mistake, they drew up deeds without exception. Only when immigration first began, 
when it was necessary above all things to stimulate and facilitate the cultivation of 
fields and the opening of shops, there were instances of verbal transactions having 
being made, without going to the trouble of drawing up instruments. This was the 
case in the disposition of residential lots in such cities as Kee-lung (3£R) and Man 
ka (ttJW), but these were exceptions. It may however be safely asserted that the 
execution of deeds is one of the essentials in transactions relating to land. Where it 
was impossible to secure the protection of one's property by means of the public 
power, it was but natural that the people should seek to attain the same end by means 
of mutual contracts. Thus the custom of making deeds for the disposition of rights 
over immovable property developed among the people. It is most remarkable 
to note how carefully they preserve their documents, some going so far as 
to attach the papers always to their bodies. And as there were no other 
things than such deeds to serve as evidence of title, the owners were 
not satisfied with the execution of a deed on the occasion of alienation, but it 
became the custom to hand over all the old deeds, which serves to show how the 
author came to his right, just as in the case of conveyance of real property in English 
law. Such deeds as existed before the alienation of th« right are called (lit., 

upper deed) and in the case of alienations by sale or donation, etc., the upper deeds 
relating to the land as well as chong loan (3fclp. title deed), if such existed, had to be 
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handed over to the vendee or donee, etc. If the upper deed or title deed could not 
be found, or had been destroyed, or if the conveyance referred to only a part of one 
field, and it was impossible to hand over the papers, it was customary to write out 
plainly in the deed of alienation, the reason for the omission. 

SECTION VI.—EVIDENCE OF RIGHTS RELATING TO LAND. 

As has been said, the acquisition or loss of rights relating to land was regularly 
affirmed by means of deeds, and rights were transferred as a rule by handing over the 
upper deeds (±.?*3£) appertaining to them. The first and most important evidence of 
rights in regard to land was therefore the deed. To-day the deeds are the chief 
sources from which persons entitled to various kinds of rights, especially the owners 
of land, are traced out and determined. Hence deeds occupy the most important 
place in the law of immovables in Formosa, and will receive full treatment here. 

SUB-SECTION I.—THE FORM OF DEEDS. 

The contents of deeds in Formosa differ of course according to the different 
kinds of rights dealt with and the transactions aimed at, but the form of the deed is 
always the same, being fixed by custom. Generally the following are the necessary 
requirements of a valid deed. 

1. —Designation of Juristic Acts. —This forms the contents of the contract and 

is written at the beginning of the document, as so and so who executes such and such a 
deed in other words it constitutes the heading of the document just as we 

write Deed of Sale (±*fcX®SE) etc., in Japan proper at the beginning of a deed. 
But the headings of Formosan deeds are not always free from doubt. For instance a 
deed designated a Deed of Sale at the beginning, does not necessarily indicate a deed 
of sale, and an instrument characterized as a Mortgage may in fact be something else. 
The real nature of a contract made by the document can only be ascertained by 
examination of its entire contents. The nature of the contract is commonly described 
in the main body of the deed also, apart from the heading. 

2 . — Designation of the Object. —This shows what kind of right is sold or 
mortgaged and is also one of the indispensable requirements. In case of rights in 
land, it is usual to specify the site, nature and devolutions of such land, and to 
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indicate all charges, if there were any, in same, and commonly a guaranty clause for 
the non-existence of contrary claims was inserted. 

3 . —The Signature of the Executor of the Deed (4^A). The executor of 
the deed is the party who performs the transaction in question, such as the seller, 
mortgagor, etc. Such an executor not only wrote his name in the beginning of the 
contract thus—“So and so executes such and such a deed*' but also signed his 
name at the end as a party to the contract. 

4. —The Signature of the Middleman (WA). The term middleman is generally 
used in reference to the one who rendered assistance in the transaction specified in 
the deed. But sometimes a third person who had nothing to do with the transaction 
was asked to sign the deed as middleman. The duty of the middleman was not only 
to testify to the existence of the contract, but to negotiate or arbitrate between the 
parties in case of dispute or difference arising afterwards. Hence, according to the 
custom of Formosa, great importance was attached to the middleman. He was 
indispensable in the formation of a contract and for this reason he was required to 
sign the deed. 

5. —The Signature of the Witnesses (fttfcfclJLA).—The business of the 
witness or witnesses present was to testify to the existence of the contract, but the 
witness had no relation to the transactions contained in it. It was usual for a near 
kinsman, a brother, uncle, wife, child, etc., to perform this duty. 

6 . —The Signature of the Surety (ISA). — The surety guaranteed the agree 

ment; and not only testified to the existence of the contract but he became responsible 
for the performance of the contract. As to the particular rights and duties of the 
surety, full investigations have not yet been made, but, generally speaking, he had the 
responsibility of a surety, and was required in the case of a formation of obligatory 
relations, such as leasing, pledging, and mortgaging. In Formosa, to become a mid¬ 
dleman or surety, was to assume great responsibility, as was shown by the old proverb 
“ Never a middleman, never a surety, never anxious.” (— it IB ft , JB (R, 

7. —The Signature of the Relatives. —This often appears in deeds relating to 
the sale of land. It was simply added to make sure of the contents of the deed, and it 
seems to have been considered an indispensable requirement as proof of its validity. 
The only reason for such a practice was tliat an immovable was regarded as a property 
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of the family and the signature of a relative apparently was evidence of his approval 
of the transaction. 

8 . —The Signature of the Drafter of the Contract Amanuensis).— 

The drafter, sometimes called mm, was always chosen from among the learned classes in 
Formosa and he performed this work for the people who were generally ignorant and 
had to depend on others for the writing of documents. The drafter simply testified 
to the existence of the contract and had nothing to do with differences arising after¬ 
ward, and disputes as to the correctness of the contents of the document. But his 
signature constituted one of the essential requirements of a deed. 

9. — The Signature of the Arbiter (&HA). —The arbiter was the one who 
brought about a reconciliation or arbitration of disputes relating to the contents 
of the contract, and his duty was to arbitrate between the parties if in the future 
further dispute arose. Hence his signature was not needed except in case of a deed 
as to which conciliation or arbitration took place. 

10. — Designation of the Opposite Party. —The name of the opposite party 
of the contract, the buyer, pledgee, etc., had always to appear in the deed. But he 
was not addressed as in documents in Japan proper, not had he to sign his name 
to the deed, except in such bilateral contracts as joint contracts (£* t*j *£) and the 
division of inheritance (H in which case the opposite party was also one of the 
executors of the deed, and of course his name as such had to appear on the deed. 

ir.—D ate.-T he year and month of the execution of the deed were always 
written at the end of the contract, but usually the year and the month only were 
written, the date being very seldom mentioned. 

If the upper deeds were handed over with the deed, the fact of such delivery, or, in 
case such delivery was not possible, the reason for failure to deliver, had to be clearly 
stated in the deed. 

Besides the essential requirements of deeds above mentioned, the following items 
commonly appeared in them. 

I( —It was usual to mention in the deed the cause of the transactions entered 
into, i.e. the motive of the sale, mortgage, or partition of inheritance, as for example 
" because money was wanted ” or « to prevent future trouble.” But such a statement 
was not an essential feature of the deed. 
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2. —In deeds, especially those relating to land, it was usual to state that there 

were no kinsmen who would buy the land in question; thus “ first we have asked the 
relatives, but they do not desire to purchase, etc/' (35 RSfi A? 5). At 

first sight this seemed to imply that the relatives had the right of refusal in respect to 
the land and that their consent had to be obtained before the same could be disposed 
of. But practically this was not so. To dispose of land it was not only not custo¬ 
mary to obtain the consent of the relatives but the intention to dispose of the property 
was not even communicated to them. Therefore the insertion of such a clause as that 
given above was simply a matter of form and it shows nothing more than that such 
property did not belong to the fund dedicated to religious or educational purposes, 
which, being the common property of a family, could not be disposed of freely. 

3. —Furthermore in the deed it was usual to mention that there should be no 
occasion for the promisor to repent afterward of his act And in case of a deed of 
sale, it was written that the seller should not, in future, ask for an increase of price or 
for permission to purchase the property again. But none of these clauses have legal 
significance. 

4. —Those matters of the contract which required minute specification were 
usually explained each in special items at the end of the deed. Such clauses were 
called Jffclfl (explanations) and were appended merely for the sake of convenience. 

5. — The Seal.— From ancient times in Formosa, there has beeen no established 
custom as to the seal. When the people drew up instruments, some put their seals 
under their names and some did not The practice, often, was to write their initials 
in a peculiar style under their names This was called but even these were not 
indispensable. It should be stated, however, that this practice was restricted to cases 
of comparatively frequent occurrence. 

The custom also prevails, chiefly among the savages, of making an impression of 
the palm of the drawer’s hand at the bottom of the contract; this they call (?-SJ) 
(palm print). 

Generally only one copy of the deed was drawn up and handed over by the 
party disposing of the rights to the opposite party. In case of sale, grant, lease, 
tien (mortgage), etc., the seller, lessor, mortgagor, etc., handed over the deed to the 
purchaser, lessee, mortgagee, etc. In case of lease there were some instances in which 
the lessee gave a deed to the lessor. A nd to prove that the deed was lawfully handed 
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over, it was always mentioned in the deed that the value had been received in full and 
that the deed had been handed over. But in bilateral contracts, etc., where several 
parties were concerned fas in case of joint contract, partnership, partition of inher¬ 
itance, etc.) one copy for each was drawn up and the fact was always mentioned 
within the deed. 

SUB-SECTION II.—CHARACTERISTICS OF DEEDS. 

Deeds differed in kind according to the nature of the juridical act. But juridical 
acts in Formosa relating to land were mostly limited to the sale, grant, lease, tien 
(mortgage), tai (title deposit) and division of common property, and the nature of 
the deed was principally determined by these transactions. Some of the kinds, 
names, and forms of the most important deed are given below, but, as has been said, 
the names do not necessarily agree with the legal nature of the deeds, which can only 
be ascertained from a careful examination of each deed. The following are the 
principal distinctions: — 

1 SC 32 (Deed of Sale). 

This is a contract of sale, and is made when a property right of any kind is 
transferred. The following kinds are of common occurrence: 

(Deed of sale without reserve, or deed of irrevocable sale), 
means to sell root and all; sometimes written ttjtwa or *t**e«, 
but they all mean the same. In case of one vendor it is written SttJK8®^, and in 
case of more than one vendor, it is written meaning joint here 

and always. 

This is the deed drawn up when property, jointly owned by two 
or more parties, is sold to one of them. This is sometimes called or simply 

tm and there is no fixed form for this kind of deed, but they all mean the same tiling, 
and stress is given to the word flitiL 

is a partnership share, and this contract is for the sale of the 
shares to one’s partner, the vendor withrawing himself from such partnership. 

5 ILF 3 *.—This is a contract of a toa-tso holder in transferring his toa-t&o right. 

Literally interpreted this seems to be a transfer of the tenant 
right, but actually it is used for the transfer of the sho-tso right, especially that of a 
confiscated farm. 
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Deeds of sale are the most common of all. Their form is shown in reference 
No 2, 

II. —(Deed or Grant). 

This is a contract made in case of a farm or building lot being granted for the 
purpose of creating t&o right in favour of alienator. Sometimes the entire right of the 
alienator is transferred by the The grant is usually for a valuable considera¬ 

tion, and instances of gratuitous grants are rare. The following are deeds of grant in 
common use:— 

JSM&Sfc.—This is a contract for a grant of farms and the toa-tso right is hereby 
created. 

VMk*. —This is a contract granting land for residential purposes and the 
residential lot rent right is hereby created 

The form of deed of grant is to write the word hip (<&) at the beginning and 
then specify the object. This is also one of the most common deeds, and its form is 
shown in reference No 3. 

III. — (Deed of Lease). 

This is the deed used in the case of a farm or house being lent or hired to others. 
It is almost always a contract of hiring, and for forms the right of sho-tso and for 
houses the right of house rent, is paid thereby. Therefore the relation arising from 
this contract is always an obligatory claim and no giaptu right (proprietary right) is 
conveyed by these contracts. The following are the common kind: 

JR#*.- This is usually the lease of a farm for a fixed term. 

—Same as above. 

—This is the letting of a house. 

UtMir —Same as above. 

t ■ 

—Literally this means an instrument for the hiring of a building lot, 
but in practice it is most frequently used when a building lot is granted and giap-tu 
right is transferred, just as in the case of In such a case it should belong 

to in spite of the name. 

jfcforift.—Literally it is a deed or emphyteusis, and is sometimes intended for the 
same, but in practice it is more often used when the forms are granted as in the case 
of Formerly documents of this kind were given by the one now called a 
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toa 4 so holder to the one now called a sho-tso holder (who was simply a tenant at that 
time); at which time really an emphyteusis was meant, and such an intention is very 
often clearly written in the contract, but looked at from the standpoint of the present 
day, it is no mere emphyteusis and is the same in effect as if the farms were 
granted on lease. Such documents, therefore, must be considered at present as a kind 
of IMs. 

ik&'P .—Same as the foregoing. 

—Same as the foregoing. 

For the usual forms oflRSf^, and jjcittffi, see Reference No 4 and No 5. 

IV. —ftjft (Deed of Pledge or Mortgage). 

This is an instrument of pledge or mortgage, and is made when movables, farms, 
or various property rights in respect to land are pledged or mortgaged. The follow¬ 
ing are of common occurence :— 

ft* or ft 38 —In case of these deeds it is usual to write ft* at the heading of 
the instrument and to designate the object below as in the case of i|£*. 

Wft* or JKftft.—Same as above. 

—This is used when a farm is mortgaged and at the same time the 
right of changing the tenant at pleasure is bestowed on the mortgagee. 

—This is drawn up when a thing which has been pledged or mortgaged 
to a party is repledged or remortgaged to a third party. In Formosa a pledge was 
sometimes repledged again and again until it became the 9th or 10th pledge for an 
unbroken period of more than a hundred years. No special difficulty seemed to arise 
from this old usage. The common form of ftiS is shown in Reference No 6. 

V. —U& 3 S (Deed of Title Deposit). 

This is a document to show that a title deposit has been executed and can be 
considered as a kind of pledge. But its nature is rather peculiar, and will be con¬ 
sidered later on. The following are of general occurence : - 

»ft* .—This literally means the creation of a fcu-right; but it is often used for 
ft (mortgages). 

«»* .—Same as the foregoing. 

tSftftlt*.—The term WHS indicates that this should belong to a kind of tai, 
but with the word prefixed, it seems to be the same as tfiftft*; so that it is 
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necessary to read through the whole contract to ascertain the real meaning of it. For 
the forms of see Reference No. 7. 

VI. - Miscellaneous Deeds. 

Besides the above, the following are documents in frequent use relating to land. 

■jfri-Jl 5 (Deed of Partition.)— This is a document for the partition of an 
inheritance succeeded to, and is very often used. Its form will be shown in Reference 
No. 8. 

«* (Will.) —This is a will, and is used to indicate the partition of property or 
for other purposes. 

(Deed of Boundary Regulation,)—T his is a contract made for 
the purpose of regulating the boundaries of farms etc., by way of erecting stones, 
etc., which were divided among the successors. 

Jfift .—This is a document for succession. 

Ufa* .—This is a document drawn up when an increased sum of purchase 
money was subsequently demanded and received. 

mm* —This is a deed of sale of a grave yard. 

This is drawn up when a hill lot is granted for a grave yard. 

'frjKffs. -This is a mutual contract, and is made in all cases where several per¬ 
sons enter into an agreement, especially when they open a water way for irrigation. 
Its common form is shown in Reference No, 9. 

SECTION VII.—THE PROTECTION OF RIGHTS IN REGARD TO LAND. 


Whenever any transactions took place as to rights relating to land it was 
customary to protect a right by making deeds, whereby such transactions could be 
proved. The protection of the right by public authority of the government had not 
been generally developed. But within a certain limit the public notary announced 
or a public advertisement was made of the acquirement and loss of rights. There were 
about four ways which were intended to afford such protection, viz, tUH, 

and 
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SUB-SECTION I.— IU-LIN-CHIAI (»»*•), 


“Iu-lin-chiai,” sometimes called “ Hien-djeo-chiai ” (Wtifdlk\ is a land registry 
book. Its origin is not clearly known, but most probably it was first used on the 
continent of China. As will be seen later on, the usage of kae-be ( 3 l@) had been 
known in olden times in Formosa, and this being so it is reasonable to infer that 
“ Iu-lin chiai ” also existed since ancient times. Those found in Formosa to-day 
are the result of Lieu-min-cboan’s remeasurement of land. 

The “ Iu-lin-chiai ” is compiled on the following plan. Each prefecture K) 
and district (■) has its own “ Iu-lin-chiai,” and each administrative locality of kai 
('&), ko (31), Uun (JB-i and eha (it) under the prefecture or district is divided 
into several sections, and a registry book is provided for each section, wherein are 
registered the situation, classification, dimensions, and names of owners, etc. of lands. 
To every section of land a imp is attached which looks like the scales of a fish; the 
book indeed derived its name (“Iu-lin,” literally fish scales) from this striking 
resemblance. It was at first intended to register every acquisition and transfer of 
rights relating to land, the parties being obliged to present the instruments by which 
they were acquired or transferred, to the land registry office, in accordance with the 
regulations relating to kae-be. But in actual practice this method could never have 
been enforced perfectly. 

The object of making the “ Iu-lin-chiai,” was to show who had the right to 
certain land, and thus to afford convenience in the collection of taxes, just as the 
land books do in other countries. There is nothing very surprising therefore in the 
fact that the “Iu-lin-chiai” of Lieu-min-choan serves even now as the principal 
clue to matters connected with the regulation of lands in Formosa; and by them 
the officials are often able to ascertain boundaries of land and to determine 
questions of ownership. But the remeasurement made at the time of Lieu-min-choan 
was not very accurate, and in explaining the boundaries of land, like those in con¬ 
tracts made between individuals, it simply gives a general description, somewhat as 
follows:—“East to the hill and west to the river.” The “Iu-lin-chiai” therefore 
cannot be looked upon as similar to the land book of the present day. Moreover the 
system of kae-be was not strictly adhered to, hence entries found in the “ Iu-lin-chiai” 
do not necessarily coincide with the real state of things. 
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SUB-SECTION II.—“CHONG-TOAN” (ft* TITLE DEED). 

“ Chong-toan” is a sort of title deed in Formosa. When Lieu-min-choan, in the 
14th year of Koang-sie ( 3 fe|f), in the course of his efforts to straighten out the con¬ 
fused state of the land system as it then was, remeasured the land, and realized the 
actual condition of things, he abolished the old custom by publicly acknowledging the 
sho-iso holder as giap-tu (owner) of land. He granted chong-toan to those whom he 
acknowledged to be entitled to giap-tu rights and thus provided them with a means 
of proving their right to the land The chong-toan was given, after he had examined 
the old documents and had ascertained who had the right, so that these chong-toan 
must be considered to be more reliable and effective than any other document which 
previously existed. 

The object in introducing chong-toan was very much the same as that which the 
“ Iu-lin chiai ” was designed to serve ; it was to enable the officials to ascertain on 
whom the responsibility for the tax rested. At the same time it seems to have been 
also intended to serve as an acknowledgment of the right of giap-tu at the time of 
remeasurement. The chong-toan in those days was only for farms and not for non- 
taxable land like building lots. An exception must here be noted, for in Gi-lan ^ 3 M) 
district the chong-toan was issued for building lots because the lots were converted 
from farm lands and stand in the registry book as such. This fact proves that the 
chong-toan was given for the purpose of taxation. On the other hand, we find this 
clause: “ this land belongs to the person named. If the land is sold or mortgaged, 
this chong-toan must be delivered to the party entitled, according to the instrument 
made between them.” (Note 4 dSIff*. KM?**, 

This appeared on every chong-toan , clearly showing that the chong-toan was also meant 
to acknowledge the right of giap-tu . Moreover, in case a chong-toan was given to 
another person than a giap-tu for the mere convenience of the tax office, a special 
clause setting forth the fact was added in the margin of such chong-toan in order to 
prevent confusion with ordinary chong-toan. This seems to warrant the inference 
that the chong-toan was issued also for the purpose of recognizing the giap-tu right. 

As those chong-toan were made to acknowledge the giap-tu right at the time of 
remeasurement, it is necessary, in order to trace any subsequent changes of giap-tu by 
transfer, to refer to special deeds. According to the conditions specified in chong loan. 
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when a transfer of land was made chong-toan had to be transferred also along with it, 
but it is beyond doubt that a transfer was rendered valid by merely executing the deed 
and omitting the attachment of the chong-toan. Many instances of this are on record. 

At the time of remeasurement, the chong-toan were universally given except in 
Chan-hoa quarter, Tai-chu prefecture, where a person by name of Shi-kau-toan 
(W&l'lf.), declaring the collection of expenses for chong-toan to be unlawful, iastigated 
a rebellion against the government; and thus prevented the issue of chong-toan . In 
later years a kind of chip-cko was issued from time to time, which, though 

under a different name, served the same purpose as chong-toan . 

Before the remeasurement was effected, some deeds called ichi-chong loan 
or chip-cho-chong-toan were sometimes issued. The effect of these 
was not the same as that of chong-toan f but those which were given after the actual 
measurement of land were substantially the same as chong-toan. 

SUB-SECTION III.—“CHIP-CHO” (& 

Two meanings attach to the term chip-cho , a wider and a more restricted meaning. 
In its wide sense it is used as having almost the same meaning as document, especially 
in the sense of a receipt. This is the case for instance, as will be shown later, when 
the toa-tso holder gives the sho-tso holder a chip-cho as a receipt for the rent. In its 
narrower sense, it is o.ie of the methods of proving a right relating to land. In this 
sense it was issued by the government. The chip-cho described below is one that was 
given in the latter sense. 

In olden times chip-cho were given out by the government both for cultivated 
and uncultivated land. As for uncultivated land the chip-cho were given out as 
evidence of a license to improve the land. For cultivated land they were given to 
giap-tu fowner) for the purpose of collecting taxes from such land. Not like chong- 
toan, which were issued on one particular occasion, these chip-cho were given out as 
they were applied for. And when they were given out orders for the measurement of 
the land to which the chip-cho applied were sometimes issued. This was not done always. 
Some of these chip-cho which were issued as licenses to open the land did not even 
clearly specify the boundaries. And as they were given at the time when the opening 
was first undertaken, and before the relation of toa-Uo and sho-tio arose, in almost all 
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cases the real right over such land was transferred to the sho-tso holder, and conse¬ 
quently, those who possessed chip-cho were not necessarily the giap-tu of the land. 
In short the effect of chip-cho is not so certain as that of chong-toan. An exception 
must be considered, such as a chip-cho which was examined in the time of remeasure¬ 
ment and on which a stamp of “checked” was put, instead of the usual stamp 
« cancelled.” These chip-cho may be said to have the same validity as chong-toan, 

SUB-SECTION IV.—“ KAE-BE ” 

Kae-be is a kind of public attestation. According to the old customs of Formosa, 
when a pledge or sale of land was effected the deed executed for such purposes was 
presented to the authorities and while the fact as to the transaction had to be registered 
in the land book lu-lin-chiai, the parties were compelled to get an official stamp 
affixed at the bottom of the deed of pledge or sale. In case such steps were omitted, 
the government, according to the Chinese law, could confiscate half the value of such 
property. This attestation by the official stamp in this way is called the hae-be . To 
apply for kae-be, both parties to the transaction had to present themselves together 
at the office, and had to pay a certain fee ( 98 #fc). This usage was found in China 
from very olden times, and was introduced into Formosa during the era of Chien- 
long ($£&). But in course of time these regulations, owing doubtless to a desire to 
avoid payment of fees, became somewhat loose, and in many instances, such a pledge 
or sale was effected without kae-be. 

The object of hae-be seems to have been to prevent any future trouble by publicly 
attesting the fact of pledge or sale, transfer of giap-tu right, etc., and at the same 
time to secure the income from registration fees. But as to the effect of kae-be it was 
not absolute, as even without kae-be transactions were considered valid. Nor had it the 
effect of publicity, like the system of notarial registration in Japan, and even without 
kae-be the acquisition or transfer of right could be enforced as against a third person. 
Only as a general principle, when a question arose as whether an instrument 
without the kae-be , which was called white deed (AS), or one with kae-be, which was 
called red deed (If SI), should be accepted, preference had to be given to the latter. 
But the white deed, if there were means of proving actual acquisition or transfer of 
right, could claim the same weight as the red one. The kae-be, moreover, were not 
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necessarily required for every transfer of right, but, according to the text of the law, it 
had to be used only in case of pledge or sale; still there were several instances where 
kae-be was used for legal acts other than those referred to above. 

After the island was annexed to Japan, the kae-be system continued to be main¬ 
tained, and Ordinance No. 4 of March, 33rd year of Meiji (1900), Regulation for 
Registration Taxes (Sffi&M) was promulgated, by which the buyers or pledgers of 
lands or houses, were required to notify such transactions within 30 days to the local 
government in whose jurisdiction such immovables were situated, and to obtain kae-be 
to the deed, under penalty. 

As to the form of chong-ioan see References No. 10 and 11; ichi-chong-toan, 
Reference No. 12; ekip-eho, Reference No. 13; and kae-be, Reference No. 14. 

CHAPTER II.—“TOA-TSO" (*fi) AND “SHO-TSO” 

\ 

Tto (SI), as already stated, is an annual income or rent collected from a certain 
piece of land from the owner of such land, by virtue of a private title. It is 
sometimes called m (ffi). The term Uo also means the right of collecting toa-Uo, and 
we use the term too (right) as a general designation of all rights pertaining to Uo. 

As to the nature of the rights in question a wide difference exists according to 
the various kinds of tso and they may be most conveniently treated under different 
heads. 


SECTION I.—HISTORY OF “TOA-TSO” AND “SHO-TSO.” 

SUB-SECTION I.—GENERAL REMARKS. 

Toa-trn and sho-Uo are relative terms and both refer to annual incomes collected 
from cultivated land or from its owner. Toa-Uo is that which is paid by the giap-tu 
(*±j proprietor of a field to another; and sho-tao is that which he (i.e, the giap-tu) 
collects from the lease-holder under him. 

Viewed in the right of this definition, there are three kinds of rights, which may 
be classified into the toa-lso right, namely, the ordinary toa-tw, the hoan-tto 
native rent) and the kioan-Uo government rent). 
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If the tso right belongs to a private person, it is called ordinary toa-tso; if to a 
community of savages or an individual savage, a hoan-tso , and if the government 
holds the right it is known as a kwanrtso. Thus the three kinds of toa-tso are the same 
in character, but different in respect to the subject of the right. As each has an origin 
and history of its own, it will be convenient to describe them separately. 

The name toa-tso ordinarily does not exist in Formosan customs. The term is 
simply used here for convenience sake in order to distinguish it from kwan-tso and 
hoan-tao , while toa-tso , if it stand alone, is used to include all the different kinds of 
toa-tso. 


SUB-SECTION II. HISTORY OF THE ORDINARY “TOA-TSO.” 

The institutions of toa-tso and sho-tso in Formosa seem to have been derived 
from the old customs of China Such institutions as tien-ku (Hfl* field bone) and 
tien-poe v Bjit field skin) found among the old customs of Fu-tien (l&M) in China, 
or tien-men (B 3 ff field surface) and tien-kong (BI8 field root), or toa-mio great 

plant), and sho-mio (<MS small plant), or te ku (ife# ground bone) and te-poe (JfijJ 
ground skin), as they were called, in other parts of the country, are almost the same 
in character as the toa-tso and sho-tso. The Chinese government considering them 
bad, inasmuch as they recognised two masters of one farm, issued from time to 
time various prohibitory orders, but none of them had any effect. They still exist 
in various districts in Fu-tien and are what the German writers on China call 
“ Obereigenthum,” and “ lintereigenthum ” 

In Formosa also the same practice existed from early times. In March of the 
third year of Sien-fong (® 3 | 1853 A.D.) the Formosan government prohibited the 
use of the designations such as tien-poe (H.'Jfc) field skin) and tien-ku (B# field bone), 
but the law had little effect, owing to the peculiar exigencies of the time. The custom 
could not be abolished ; it revived and was finally established under other names, viz. 
toa-tso and sho-tso. 

When Formosa was annexed to China for the first time in the 22nd year of 
Kang-hi 1683 A.D.) the Chinese government encouraged emigration to their 
new possession for the purpose of opening up the country for cultivation. Nearly one 
half of the island at that time came under Chinese control, while the other half re- 
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mained in the occupation of the savages. The well-to-do settlers who desired to re¬ 
claim the land, had either to secure the right of reclamation from the government or 
by private arrangement with the savages* In all cases they sought to obtain the land 
on payment of a sum of money. 

As has been said before, the wave of civilization in Formosa began in the south 
and moved toward the north, and at the time of the annexation southern Formosa 
first came under government control, while the northern part long remained in the 
occupation of the savages and beyond the jurisdiction of the government. This 
explains why the cultivated fields in the south were mostly obtained from the govern¬ 
ment and those in the north from the natives. 

But when the settlers began to cultivate in the north, the tracts belonging to the 
natives were scattered here and there and this proved very inconvenient for the 
settlers. The government eventually, following the opinion of Oan-pai ( 3 E 9 f), the 
ton-chi of Tam-sui, gave 500 ka of land to each of the large native tribes, 400 ka 
to tribes of medium size, and 200 ka to small tribes, for their own use in cultivat¬ 
ing and reclaiming their possessions. They held the remainder as a government 
possession, and granted to Chinese settlers the privilege of opening farms on it. This 
explains why not a few fields were obtained from the government in northern 
Formosa too. The term here used to describe natives or savages refers to the 
more civilized pe-po-hoan (^SS) or the natives of the plain, for it was only these 
natives who had intercourse with the Chinese settlers at that time. For two reasons. 
Firstly the so-called i&en-hoan (SaX raw natives) had their abode in the mountains or 
valleys \ and the level district fitted for cultivation (at the time, at least, when culti¬ 
vation began) mostly belonged to the pe-pohoan. Secondly, although some teen- 
hoan were found living in the plains, they were so barbarous and ignorant 

that no consultation or contract could be made with them. Consequently those who 
desired to open up land for cultivation had no alternative but to drive them away 
by force. 

Thus well-to-do settlers started cultivation by obtaining tracts from the govern¬ 
ment or through transactions with the natives. When land was obtained from the 
natives they gave as a proof kong-pai (ffiW deed of grant) and when it was obtained 
from the government, a kong-cho (HRS certificate of grant — see Reference 
No. 15) was given, though not always. In those days the settlers on the one hand 
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had to defend themselves against the savages who threatened them occasionally, and 
on the other, they had to open new roads, provide water courses to the fields and 
clear the land for cultivation. Besides, the tracts they undertook to cultivate were so 
extensive that the labour and capital involved could not be borne by a single settler. 
Perceiving the impossibility of completing the work by themselves, the settlers called 
farm labourers (^Jin large numbers, leased a portion of land to them and 
furnished them with farming implements, etc., with which to cultivate the land and 
protect themseves against the intruding savages. The promoters of the scheme were 
held responsible to the government for the conduct of the labourers, and contracted 
with the labourers that on the completion of the opening of the land, they would 
give possession to the labourers, the labourers on their part undertaking to pay a 
certain amount of rent perpetually. This was the origin of the toa-tso. The 
promoter was called a kong-su promoter) or giap-ho (JfcF landlord) and the 
labourers, lcong-ho (B^ cultivator) or iien-ho lease-holder;. But as the days 

went by, the giap-tu became the so-called toa-tso holder and the tien-ho became the 
so-called sho-tso holder. 

The kong-su in these days had the right of opening a tract o t land and of 
collecting a fixed annual rent in grain fiom the tien-ho. So the kong-su could be 
considered as the actual giap-tu (owner) of the land. Besides, according to the 
contract between the kong-su and the tien-ho , the kong-su had the right to let the 
land to a new tenant in case the original tienrho failed to fulfil this obligation. The 
relation between them therefore was, strictly speaking, a kind of lease. 

The government, therefore, imposed the land tax upon the kong-su and also held 
the kong-su responsible for the conduct of the tien-ho and punished them as 
accomplices whenever crimes were committed by their tenants. In those days the 
inhabitants of Formosa were a fierce set of people, who had been subjects of Teen, 
and the new immigrants were mostly poor and lawless, and under the circumstances 
it was necessary to make the kong-su exercise some kind of police supervision over 
their tenants. 

In those days the kong-su ^IS^f) was actually a landlord and the tien-ho a lessee, 
as stated above. Later on the kong-su became a toa-tso holder who had only the right 
of collecting rent from the sho-tso holder. The original lease-holder then became a 
sho-tso holder, exercising actual right over the land and assuming the position of a 
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giap-tu ( 3 I± owner). Tin's change could have been anticipated even in those days. 
According to the old records the kong-su in those days were all wealthy people, posses¬ 
sing extensive tracts of land and having hundreds of tenants under them, who were 
well equipped against the savages. They performed the work of cultivation and while 
exercising police power on the one hand, they contributed to the government on the 
other. 

The kong-su were nothing less than small feudal lords. Though, nominally, 
merely the proprietors of tracts of land, collecting rents from their tenants, in fact they 
were lords of small domains, imposing taxes on their subjects. 

Consequently the giajy-tu rights of ownership of land gradually lost its direct 
relation to the land and became a right against tenants. And at the same time, the 
tenants, being constantly engaged in tilling the land, came by degrees to exercise 
actual right over the land, and it was quite a natural consequence that they then appear¬ 
ed to be the owners of the land. 

Moreover, though the right that the kong-su gave to his tenants in those days was 
in nature a right of lease, it was a long lease and the right of possession to the land 
seems to have been transferred to the tenants. Hence it is plain that it contained cer¬ 
tain elements of real rights (as opposed to obligatory rights) similar in character to the 
long lease of our Civil Code or the emphyteusis of the Roman law. 

It might have been apprehended even at that time, that by giving such powerful 
rights to the tenants, the owner of the land would in course of time lose his own 
actual rights over the land, and that it would pass into the hands of the tenants. The 
relation of kong-su and lessee, which dates from about this time, was gradually trans¬ 
formed as the condition of society underwent change. 

Many of the kong-su, as a result of luxury and idleness, in the course of time 
found themselves reduced to privation and bankruptcy; and their rights were divided 
and alienated, passing from hand to hand, by sale or pledge. Thus the direct relation 
of their rights to the land was gradually lost, until in the end they could no longer be 
regarded as possessing a landlord’s right. On the other hand, until the lessees accumu¬ 
lated vast wealth by their industrious labour in agriculture and by keeping themselves 
in close connection with the land, their power at length overshadowed that of the Icong- 
su, the lease-holder in the end being no longer a tenant but a landlord. 

According to the original contract with the kong-su the tenant had no power to 
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transfer or dispose of his right without the consent of the kongsu. In many ca>es the 
contract clearly prohibited the tenant from employing other labourers and sublet¬ 
ting the farm to them, and it was contrary to the nature of the contract to do so even 
if there was no specific provision to that effect But in the course of time the lease¬ 
holders, in spite of the contract, freely disposed of their rights and sublet their land to 
tenants,—such sub-tenants being called Hien-kian-tien-zin (JSWfWA. actual tillers) and 
collected annual rents in grain from them. 

Thus were created two kinds of claims on one piece of land, one collected from 
the tenants by the kong-su and the other from the sub-tenants by the first tenants or 
lessees. The claim of the kong-su was now called toa-tso and that of the lessee sho-tso, 
and the hierarchy which is found in the island to-day, consisting of three classes of 
persons, the toa-tso holder, the sho-tso holder, and the actual tenant came into existence 
in this manner. 

By the establishment of this relationship between the toa-tso and sho-tso, which 
transferred the actual right over the land to the sho-tso holder (the former lease¬ 
holder), and through the fact that the sale or pledge of toa-tso and sho-tso rights became 
more frequent, the laws relating to land became extraordinarily complex and confused. 

At one time the toa-tso holder superintended the sho-tso holder, but now it became 
next to impossible to do so. Besides, in regard to not a few pieces of land, it became 
uncertain who was really the holder of the toa-tso and thus a difficulty was felt in 
collecting the land taxes. On the other hand, the giap-tu right (ownership; of the land 
was actually in the hands of the sho-tso holder, notwithstanding the legal theory, 
while, as it appeared in Lieu-min-choan’s report to the Emperor of China, a great 
many more recent toa-tso holders became kong-su and acquired a right to collect toa-tso 
by simply applying for it to the Government, without any expenditure or labour. 
Under these circumstances, from a purely theoretical point of view, it appeared 
consistent with justice to recognise the sho-tso holder as the giap-tu or owner of the 
land; while so far as the practical aim of taxation was concerned, it was both proper 
and convenient to impose the tax upon him, since he exercised the actual right over 
the land and stood in direct relation to it. 

Lieu-min-choan, on resurveying the whole island in the 14th year of Koang-sie 
(1888; and settling the confused state of rights, perceived these circumstances, and 
issued an order formally recognizing the sho-tso holder as the giap-tu (owner) of the 
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form. At the same time, he released the toa-tso holder from the duty of paying taxes, 
which he transferred to the eho-t&o holder, and by way of compensation reduced the 
amount of toa-tso which the sho-tso holder had to pay, by 40 per cent. 

It is a mistake, however, to think that the giap-tu right in farms passed from the 
toa-too holder to the sho-tso holder for the first time under Lieu-rain-choan’s order. For 
this order did nothing but formally recognize what had already existed in practice. 

From this time the toa-tso holder lost all his rights with respect to the land and was 
released from the payment of taxes, receiving only sixty per cent, of his former toa- 
tso income. The sho-tso holder was recognized by law as the giap-tu (8I± proprietor) 
of the land and was saddled with the responsibility for the payment of land taxes. 

There were certain parts of southern Formosa where Lieu-min-choan could not 
carry his reform measures into effect. In those districts therefore the relation between 
the toa-tso and sho-tso remained as before, that is, the toartso holder paid the taxes and 
his toa-tso income was not decreased by 40 per cent. But even in these districts, 
whoever may pay the taxes, the sho-tso holder must now be recognized as the actual 
giap-tu f as in other parts of the island. 

Some specimens of the deeds, by which the land was granted from the kon-su to 
the tien-ho will be shown in References Nos. 16-19, and Lieu-min-choan’s Instructions 
relating to the survey of the land and the rate of taxation are given in References No. 
20 and 21. 

SUB-SECTION III.—HISTORY OF “ HOAN-TSO ” 

NATIVE RENT.) 

The hoan tso had its origin through the Chinese immigrants obtaining land from 
the natives by contract and bringing it under cultivation. Southern Formosa came 
under Government control earlier than the northern part of the island, so the 
possessions of the natives were mostly in the north. Hence the north is the better 
place to investigate the origin and development of the hoan-tso. 

Though the annexation of Formosa to China took place in the 22nd year of 
Kang-hi (BISS 1683 A.D.), the entire island was not brought under the new 
administration, whose power was restricted to the southern part. 

For forty years the west region of Tai hoku remained in the hands of the natives. 
The boundless plain was nothing but a desolate wilderness, scattered with native 
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villages and furnishing good hunting ground for the savages. It was not till towards 
the end of the era of Kang-hi that the government sent out officials and began to 
exercise authority. Many of the Pe-po-hoan (natives of the plain) then gave in their 
submission. 

By this time the land in the south was pretty well occupied and more immigrants 
were coming from Tsang-chu, (WJH), Tseueng-chu (IMI) and Canton (&&). 

Crowded out in the south they were forced northward, where they began to 
open up the land occupied by the natives without their permission, which brought 
about constant quarrels between the aborigines and the Chinese settlers. The 
government, in an attempt to put an end to this, rescinded on the one hand the old 
law prohibiting the opening up of land in the north, while on the other hand it 
constructed a wall of partition at a distance of from 10 to 30 Chinese li (Hi) from the 
native villages and gave the natives the right of glap-tu (ownership) over the land 
outside the boundary, prohibiting both aborigines and Chinese settlers from extending 
their possessions beyond the wall. The construction of the wall took place in the 
6tst year of Kang-hi (Jfc!?ft 1722 A.D.), but from want of real power on the part of 
the government, the measure proved to be useless, and disputes were as frequent as 
before, if not more so. 

At length the Government issued an order in the first year of Yon-tsien (IfciE 
1723 A.D.) that the Chinese who cultivated land belonging to the aborigines should 
pay a proper rent for it. (See note, page 75.) After this time when a settler desired to 
cultivate a piece of land belonging to a native, or to a native tribe, he had first to get 
permission. In other words, if the land belonged to a native tribe, the cultivator had 
to make a contract with its representatives, called a chief (± 0 , head man IBB, as he 
was called later), or in case it belonged to a native, he had to contract with him direct¬ 
ly and agree to pay a fixed amount of rent perpetually for the right of cultivation. This 
is the origin of what is termed hoan-tao or hoan-toa-tso (9f>kffl). 

The land occupied by the pe-po-hoan having at the outset been situated in various 
parts its reclamation proved to be very inconvenient. So in northern Formosa, as was 
said before, at about the beginning of the Chien-long (<£ft) era, the natives were 
brought together in convenient places where each of the large tribes received 500 ka 
of land, a medium sized tribe 400 ka, and a small one 200 ka. The remainder of the 
land was granted to the Chinese settlers to open up and cultivate. 
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The hoan-tso had another beginning besides the one just described above. In 
the 53rd year of Chien-Iong (1 7SS A.D.) a military system (ifeitlj j was established, 
ton-tien (<feT frontier or peasant soldiers) being drawn from the pe-po-hoan. There 
being no way of providing food for them and finding 5441 ka (according to the report 
of the 53rd year of Chien-long, or 5702.318 ka according to the report of the 56th 
year) of uncultivated land outside the partition wall, the government bestowed this land 
on the soldiers (one ka to each, and from 3 to 10 ka to each officer) and gave them 
permission to cultivate the land for their own support, instead of relying upon 
government pay. The land thus bestowed was called Yon-shan-po-te (£K? ; i!Tifi 
ration land). 

Though some of the pe-po-hoan personally cultivated their grants, most of them, 
being ignorant of agricultural pursuits, engaged others (mostly Chinese; to cultivate 
their land for them, from whom they collected rent. In this way also the hoan-tso 
started. 

When a native granted his land, he gave a kong-pai (S&ffl a written deed of 
grant) as evidence thereof. Some of them who thus obtained a grant, cultivated it 
themselves, but others, because their tracts were too extensive for one man’s labour, 
or for some other reason, let the land to tenants for cultivation. In the former case the 
one to whom the land was granted became the lease-holder and the native in that 
case occupied the position of kong-su, and later, when the first lease-holder 
granted his land to another sub-tenant, the first lease-holder became a sho-tso holder 
and the hoan-tso became a toa-Uo. 

In the latter ca.se the grantee had the position of kong-su and paid hoan-tso and, 
as already stated, became the toa-tso holder, the lease-holder to whom he let the land 
becoming the sho-tso holder. So in this case the hoan-tso ranked higher than what 
was commonly called toa-tso and was paid by the toa-tso holder. But all such 
hoan-tso are generally called simply hoan-tso and do not differ in nature from the 
hoan-toa-tso. 

The hoan-tso in some places are divided into two classes, viz. Kon-ko-lio-lso 
(®n® public income) and Shi-ko-lio-Uo (Kfllgfa private income). 

The Kon-ko-lio-Uo “ is a toa-tso right jointly possessed by a native tribe or a 
number of natives, and collected and distributed among them by their chief 
according to rules of their own. Besides this there are other rents which come 
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under this head, such as San-m (tfjffi mountain rent) or po-te-gin (fll&iR), which is 
collected from the tea-plantations and potatoe farms in the mountainous districts, and 
the yon-skan-tso ration rent) collected from the ration farms which were 

granted to the native soldiers by the government. These are all collected and 
distributed by the chief just as in the case of the hoan-toa-tso . The shi-ko-lion-tso is 
a private income obtained by virtue of the toa-tso right held by individual natives. 
The public and private ho-lion-tso differ from the each other in the subject of right, 
that is, according as the right is held by a native tribe or by an individual nati ve. 
As to their nature they are exactly the same and belong to the hoan-tso class. 

In some other places the hoan-tso is divided into two kinds, viz., toa-tso and ho-lion 
(PH) and the toa-tso was expended in paying the salaries of the interpreters and 
the chiefs and in meeting the expense of spring and autumn festivals and other public 
expenses of the tribe as a whole. The ho-lion is distributed as food to the members of 
the tribe. But the classifications are simply private regulations among the natives 
themselves, and viewed from the standpoint of the rent payers, all may be regarded 
as hoan-toa-tso which was paid to the native tribes. Their nature was not affected 
in the least by the various classifications. 

In view of what has been just said, it will be seen that the hoan-tso was the right 
of collecting a fixed amount of annual rent from the sko-tso holder, to whom a 
native tribe or individual native granted the land, either originally possessed by 
them or granted to them by the Government as ration fields. In principle it is 
just the same as the right of ordinary toa-tso . 

When the individual native or the native tribe first granted their land, this 
right of hoan-tso was fully secured by deeds, but the power of the settler was so 
great that the right was often infringed. The government issued orders time and 
again to restrain the settlers and to protect the rights of the natives. Through 
these measures the hoan-tso right first became established on a safer and firmer basis. 
But as time went on the Government’s protection grew less efficient and the power 
of the pe-po-hoan weaker, so their right was again encroached upon, and to-day the 
cunning tenants neglect their duty of paying rent on all sorts of pretexts, driving many 
of the pe-po-hoan to starvation 

[See Reference No. 22, concerning the regulation of hoan-tso; No. 23 to 25, 
the licenses for opening up land given to the Chinese by the aborignies; No. 26 to 
28, old records concerning the hoan-tso.'] 
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SUB-SECTION IV.—HISTORY OF “ KWANG-TSO ” 


(*£& GOVERNMENT RENT). 

Kwang-tso is a general name for the tso right belonging to the Government, 
which collects a fixed annual rental from a giap-tu or a tenant of a farm, by virtue 
of its possessing either the whole or a part of the toa-tso or sko-tso right. There are 
quite a number of different kinds of kwang-tso , each of which has an independent 
origin and development. Those found in southern Formosa have not yet been 
investigated, and must therefore be discussed on some future occasion. The most 
important kwang-tso which exist in northern Formosa are the following four kinds, 
viz., ton-iso (iftffl), kwang-tsun-tso (TlrjSffi), lion-wun-tso (ttJML), and tsao-hong-tso 

(&0M). 

The four kinds of kwang-tso here mentioned, with the exception of ton-tso , which 
has been suspended for sometime, are still in existence at the present time and are 
collected by the Government. As to the method of collecting kwang-tso the Formo¬ 
san Government issued a manual of instruction No. 7, September, 28th year of Meiji 
(1895 A.D.). 

1.—“Ton-tso” 

In the 50th year of Chien-long 1785 A,D.) when Lin-son-bun 

rebelled against the Government, some of the Pe-po-hoan joined the Government 
army and rendered efficient service in the war. Fu-kan-an (laS$) the viceroy of 
Fu-tien province, perceived their usefulness as fighters and after the war was over, in 
the 53rd year of the same era, he sent an official report to the Emperor and suggested 
the organization of what was called ton-tien (peasant soldiers), and enlisted the 
Pe-po-hoan youth for the service. The arrangement was to have four ranks of men, 
viz., tien-tson pa-tsong (3M), wci-vie (#$;, and ton-tien ( 4 .T). He also 

organised 93 savage tribes into twelve stations {ton), and those stations were governed 
by dividing them into north and south. Such was the arrangement made, but there 
was no funds to provide for the soldiers. Fortunately, as has been said, it was 
discovered that there were 5,000 ka (^) or more of unreclaimed land beyond the 
partition walls, and this he divided among the peasant soldiers, ordering them to 
raise their own food without depending on the Government. These were what were 
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aclled yon-shan-po-te ration plains)* The soldiers, though they were thus 

granted land, found that it was nothing but barren land, which would require 
enormous labour in order to be made productive, whether it was tilled by themselves 
or rented to another person. The soldiers finding it impossible to obtain their food 
at once from the land thus given them had to search for some other source of raising 
funds. It happened that in the 55 th year of Chien-long (It®), when the land was 
re-measured, it was discovered that there were 3,734 ka of farms cultivated by the 
Chinese beyond the partition walls. The Government confiscated all these farms, 
and called for tenants to cultivate them. The rent collected from such tenants was 
called ton-tso (iftffi), and was appropriated for the maintenance of the peasant 
soldiers. It was payable twice a year, in the months of Feburuaryaud August. The 
rent was collected from the last terra of the same year and payment was made from 
February of the next year (56th year of Chien-long). This was the origin of what 
was called ton-tso (peasant soldier rent) or ton-tuon (iBK peasant soldier food). 

To collect the ton-tso in the early days, chief tenants ( 4 tt@f) were appointed, who 
callected the rent for the government. But on reading the instructions of the Viceroy of 
Fu-tien province, given out in the 15th year of Tia-ching (#K 1810 A.D.), it is seen 
that at that time every prefectural government had allowed the soldiers themselves to 
collect rent from the tenants, and divided it among themselves, instead of the govern¬ 
ment collecting it for them. But from that time on it was ordered that such rental 
should be dealt with according to the old regulations. So it seems that the collection of 
ton-tso had been left at one time in the hands of the peasant soldiers, and that, in the 
fifteenth year of Tia-ching, it was recovered by the Government, who appointed the 
chief tenants and collected the rent. Since that time, as far down as the Koang-sie 
era, this method has been adhered to without change. 

The ton-tso was a government rent, and there was not the slightest doubt that the 
Government had the right thereto. But whether it was the government ioa-tso or 
sho-tso, that is to say, when the cultivated tract of land lying beyond the partition 
walls was confiscated, whether the toa-tso right only was confiscated or the sho-tso 
right also, is a question demanding most careful consideration. Because the rate of 
ton-tso was very high, almost if not quite as much as toa-tso and sho-tso put together. 
But generally speaking, there is no doubt that the Government had confiscated the 
toa-tso right only; and ton-tso was nothing but one kind of government toa-tso , only 
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different in rate from other kinds of government rent. One exception to the above 
may be noted. It appears in the old writing of the Tamsui prefectural government 
which, in referring to the provision of the peasant soldiers, saysThe toa-tso and sho-tso 
together were absorbed into the ton-tso in the quarter of This meant that 

both the toa-tso and sho-tso should be collected as ton-tso. Hence, we can say that in 
some of the peasant soldier forms both the toa-tso and sho-tso were confiscated. 
Whomsoever it belonged to, the ton-tso being government rent, the land tax was 
included in it, and the peasant soldiers’ forms were exempt from the land tax. 

For the farms which had to pay the ton-tso , title deeds called Ichi-toan (Sfrilp.) 
were given, so that when we find the Ichi-toan on a certain farm, it is safe to conjecture 
that the same had to pay the ton-tso. 

The rate of ton-tso will be minutely dealt with later. In the early days the 
authorities collected the rent in silver based on this rate, which amounted 
to 41,340 odd yen, and was appropriated for the provisioning of 400 peasant 
soldiers in the whole of Formosa (8 yen a soldier per annum) and the balance was used 
for feeding ai-tien (gendarmes), any balance that was still left over being used for 
irrigation of toa-tien ( 4 B; and also to help and reward soldiers. Thus.was managed 
the system of peasant soldiers. Such a man as Lieu-min-choan made good use of 
these peasant soldiers in driving away the French forces, and as frontier guard against 
the savages. Sometimes they were used to fill up vacancies in the regular forces. 
Afterwards, when he had completed the remeasurement of land, he ordered that these 
toa-tien (ifeW) should be surveyed just like ordinary forms; and as a result ol this 
those toa-tien ( 4 B) had to bear two-fold charges, namely the Government tax and the 
sho-tso . This change tended to produce some delinquencies in the payment of rent, 
and necessitated another change by deducting 40^ of sho-tso and collecting the 
balance under the name of kwang-tio (government rent). This also continued only 
a year, and after that they called and demanded payment but without effect, and 
after the 17th year of Koang-sie there was not even one who had paid the toa-tso. 
But the peasant soldiers still existed and the government had to keep them up by 
granting them half of their former payment out of the regulation taxes collected in 
several prefectures. 

After the annexation of Formosa to Japan the system of peasant soldiers was 
abolished altogether, and the localities where toa-tien (t&ffi) existed not being clearly 
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known the collection of toa-tso was discontinued. Thus the tenants of ton-tien 
received an undeserved advantage, while those who had been peasant soldiers had to 
go round begging. And because the system of kwang-ai (gendarmes) was abolished, 
the guards on the boundaries of the domain of the savages became rude, and this in 
turn led to steadily increasing waywardness on the part of the savages. 

In reference to the nature and development of the tonrtso and ton-tien, the Land 
Regulation Bureau have been making careful investigation, and a part of their report 
is appended: — 

ORIGIN OF “TON-TIEN” (*tLT PEASANT SOLDIERS). 

Ton-teo (T& 81 ), also called ton-toon peasant soldiers’ food), is a term used to 
denote grain given to peasant soldiers stationed all over Formosa. To get a clear 
idea of ton-tso , therefore, we must first know what ton-tien or peasant soldiers were. 
The system of ton-tien originated in the era of Chien-long, for in the 50th year of that 
era, when Lin-son-bun rebelled against the Government, some of the pe-po - 

hoan joined the Government army and rendered valuable service in quelling the rebel¬ 
lion. Fu-kan-an c) then viceroy of Fu-tien province, praised the usefulness of 
the savages as fighters, and after the war was over, in the 53 rd year of the same era, he 
sent an official report to the Emperor, subsequently organizing what was called ton- 
tien. The pe-po-hoan youth were enrolled for service. 

The system of enrolling peasant soldiers was organized after that of one found in 
the province of Su-choan (PHJtllf). The ranks were tien-tsong , (^Ht) pa-tsong (ISA), 
wei-vie and ton-tien (’feT). The ninety-three^6 j -jx>-/wan. tribes were organized 

into twelve stations, which were divided into north and south. The following are the 
numbers and divisions of these soldiers. 

NUMBERS OF “TON-TIEN.” 


Tien-tsong. 

Pa-tsong. 

Wei-vie. 

Ton-tien. 

2 men. 

4 men. 

12 men. 

4,000 men. 
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NUMBER OF RESPECTIVE STATIONS, 


Kinds. 

No. of 
Stations. 

No. of men 
in each Station. 

Total. 

Large Stations 

4 

400 

1600 

Small Stations 

8 

3 00 

2400 

Total 

n 

700 

4000 


NORTHERN QUARTER. 


Tien-tsong. 

m m s 


Pa-tsong. Pa-tsong. Pa-tsong. 

m m mm «»ni 


Wei-vie. 

Wei-vie. 

Wei-vie. 

Wei-vie. 

Wei-vie. 

Wei-vie. 

Wei-vie 

Wei-vie. 

Wei-vie. 

Sho-ton. 

Sho-ton. 

Toa-ton. 

Sho-ton. 

Sho-ton. 

Toa-ton. 

Sho-ton. 

Sho-ton. 

Toa-ton. 

mmt 

rnuat 

XMafc 


rami&itt 


KBWfafc 

0 


300 men 

300 men 

400 men 

300 men|3oo men 

1 

400 men 

300 men 

300 men 

400 men 

Ka-gi 

Pre¬ 

fecture. 

Ka-gi 

Pre¬ 

fecture. 

Chong- 
hoa Pre¬ 
fecture. 

Chong- 
hoa Pre¬ 
fecture. 

Chong- 
hoa Pre¬ 
fecture. 

Tam-sui 

District. 

Tam-sui 

District. 

Tam-sui 

District. 

Tam-sui. 

District. 
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SOUTHERN QUARTER. 


Tien-tsong. 

4 & 


Pa-tsong. 





Wei-vie. 

Wei-vie. 

Wei-vie. 

Sho-ton. 

Sho-ton. 

Toa-ton. 

** it 

fcttifc 

»Mifc 

300 men. 

300 men. 

400 men. 


Hong-san 

Hong-san. 

Tai-wan Prefecture. 

Prefecture. 

Prefecture. 


Note. — The names tien-tsong and pa-tsong in the above tables indicate those who 
were officers in the 55th year of Chien-long. Especially the Hen-hong S W J 5 
joined the government array with his followers and rendered excellent service. 
How the 12 stations were made out of the 93 savage tribes and how they were 
stationed, have no direct relation with the present investigation and will not be 
dealt with here. 

The business of the ton-tien was usually to guard a locality where they were 
stationed, acting as detectives for thieves, and forwarding public letters. They did not 
undergo special discipline in garrisons, but simply stayed in their homes where they were 
trained. Every station was under the direct control of “The General of the Southern 
Quarter ” (ffi Of 1 ft £ jf) and “ The General of the Northern Quarter ” ( 4 k tS S J?F), 
and their list of names had to be reported to “The Office for Savage Affairs ” (9VR). 
The calling of their roll, the ordering of their assembly, and discharging them, etc. 
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were within the power of & Marshal of Tai-wan) and Tai-wan-tau (£»£ 
Governor of Tai-wan) who sent their report to the Imperial Army Department through 
the shung-wu [M S|). 

The Origin of Ton tso. 

Though the system of ion-tien was organized, no funds were appropriated for 
their commissariat. This difficulty was overcome in the following manner. The 
island of Formosa was annexed to China in the 12nd year of Kang-hi, when the whole 
island was held by the aborigines. But as time went by, the land was gradually 
occupied by the immigrants and the sufferings of the aborigines increased day by day. 
In the 61st year of Kang-hi a partition wall was erected on the boundaries between 
the aborigines and the Chinese, both sides being afterwards prohibited from intruding 
the other. But an investigation made in the 53rd year of Chien-long, revealed that 
there was an uncultivated plain measuring 5441 ka beyond the boundary wall (this is 
the figure in the official report made in the 53rd year, but 5702.318 ka is mentioned 
in that made in the 56th year of the same era). This plain was therefore divided 
among the tow-officers and tow-soldiers, in the following manner. 


Tien-tso ng. 

Pa-tsong. 

Wei-vie 

Ton-lien. 

Note. 

0 

w 

5 ka 

3 ka 

1 ka 

The salary of the ton-tien differs 
according to the distance of their 

each 

each 

each 

each 

lespective houses from their sta 
tion; and their portion varies 





from 1 ka to 1,6/10 ka. 


They were to till land and raise their own food, instead of looking 
to the government for food. This was the origin of such farms, now called 
Yonskan-po-te (5101 ife ration plains) which the Pe-po-hoan tilled themselves 
and of the tso called Yorv-shan-t&o (# 59 ffi. ration rent) whicli they collected from 
the Chinese, having granted the land to the latter. Though the ton-tien obtained 
this plain, it was an unproductive prairie which needed some years of hard labour and 
large expease to make it fit for agricultural purposes. Fortunately when the re- 
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measurement was made in the 55 th year of Chien-long, it was found that there were 
3734 ka of farms cultivated by the Chinese 1 eyond the partition walls. The govern¬ 
ment collected rent from these farms under the name of ton-tso and appropriated 
it for the food of toa-tien, who were paid twice a year, in the months of February and 
August. The rent was collected from the last term of the 55 th year and the payment 
was made from February of the 56th year of Chien-long. This was the origin of the 
ton-turn or ton-tso . 


THE RATE OF “ TON-TSO.” 
The ton-tso taxes were collected in the following way. 


Land Classification. 

Paddy field. 

Dry field. 

No. 1. 

22 chu (H) 

10 chu (JE) 

No. 2. 

is „ 

6 „ 

No. 3. 

T 4 „ 

5 

No. 4. 

12 „ 

4 „ 

No. 5. 

10 „ 

3 ») 

No. 6. 

6 „ 

* 


Note: —The above rate is for 1 fea per year. One chu of ton-Uo is equal to 1 Yen. 


Digitized by Google 


Original from 

UNIVERSITY OF MICHIGAN 


















Salaries of Peasant Officers and Soldiers 

Tonrtso is one kind of tax and Ton-tuon ( 4 .M peasant soldiers' food) is an item of 
expenditure paid out of the ton-iso. It was not however, in fact, the giving of pro¬ 
visions— iso (grain), as the peasant troops were paid in money, as follows:— 


Ranks. 


Pa-tsong. 

* a 

Wei-vie. 

Ton-tien. 

* T 

Total. 

Salaries 

100 yeon(TC) 

80 yeon 

60 yeon 

8 yeon 

248 yeon 

Number 

2 men 

4 men 

12 men 

4000 men 

4018 men 

Total Amount 

200 yeon 

320 yeon 

720 yeon 

32,000 yeon 

33,240 yeon 


Legal Nature of “Ton” Farms. 

There is not the slightest doubt that ton-iso is a government rent. Whether such 
government rent is the government toa-iso or the government sho-tso; in other words, 
whether farms from which tonrtso is collected are government land or not, cannot be 
decided off hand. But, speaking generally, it may be said that it is a sort of govern¬ 
ment toa-tso , having quite a different rate from the ordinary government rents. For 
in the official report of General Fu (IB), sent to the Emperor in the 55th year of 
Chien-long, we see that he wrote very clearly that a book should be made for entering 
up the 3000 ka (¥) of ai-tien from which ton-iso had to be collected, and that similar 
books should be given to tien-su, (Antf chief lessee), interpreters (SMC), and ‘"chiefs” 
(± 0 ), for the collection of rent. Then, in case some one wanted to sell his farm or 
stop cultivating it, the number of ka of such ai-tien and the amount of ton-tso imposed 
on them would be stated in the deed of sale, and thus the transfer of the farm would 
go hand in hand with that of the rent. Thus the government generally acknowledged 
the right of disposal of ton farms on the part of the tenants or sho-tso holders. It is 
therefore roughly correct to call it a government toa-tso. Yet there were exceptions. 
If we refer to the account given in the 56th year of Chien-long, in the commentary on 
the provision of ai*chin, we find in the column of expenditure of the office of Tam-sui: 
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“ Both the toa-tso and sho-tso are included in the ton-forms situated in % tfc 0 .” 
Hence, it is clear that there are some government lots among the ton-tien , or, at least, 
that the ton-tien in are government lots. 

Relation between “ton-tso” and “I-chi-toan” (HAij?* lit., 

EASILY RECOGNISED DEED). 

“ l-chi*toan” were originally issued from the government for ai-tien (£&IKB 
measured boundary farms;. There were no proper roads in the vicinity of the savage 
boundaries, and the people made paths in the ravines between the hills. Such pathways 
were called ai-ro (EJ& narrow path), and those peasant soldiers who were posted there 
for the protection of the people were called ai-tien (ST gendarmes) and the farms 
established in these places were called ai-tien . The dimensions of the fields and the 
amount of ton-iso and hoan-iso imposed on them are carefully stated in the deeds. 
Therefore any farm for which i-chi-toan was given had to pay ton-tso , A clear dis¬ 
tinction must be made between this i-cki-toan and i-chi-chong-toan (S&£(L), which 
latter were issued in the district of Gi lan, though both terms sound alike. 

Collection of “Ton-tso.” 

At the outset, the government appointed what were called tien-su (flflS' chief 
lessees) who collected the ton-tso and paid it into the government. But in the instruc¬ 
tions given by the Viceroy of Fu-tien in the 15th year of Tia-chin ( MM) the follow¬ 
ing note is found:—“Heretofore the prefectural government, instead of controlling the 
ton-tso business themselves, have allowed the peasant soldiers to collect the ton-tso 
directly from the farmers and to divide it among themselves; but hereafter the Govern¬ 
ment will take the matter up themselves, in accordance with the old regulations.” This 
shows that the collection of ton-tso had been in the hands of ton-tien at one time, but 
in the 15th year of Tia-ching, this was resumed by the government which again let 
the chief lessees collect it untill the era of Koang-sie (AH). 

The fact that the collection of this tax was left in the hands of the chief lessees for 
more than 100 years gave rise to several evil effects. The amount of rent collected 
gradually decreased, and even the situation of ton farms became very uncertain. 

But some of the tien-su kept the old records, and with the help of these it is 
possible to trace the site of the ton farms. For instance, about tbe ton farm situated 
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within the jurisdiction of fgJnfBfit, of Bian-li, within Tai-chu prefecture, a copy of the 
report made by the then tien-su named SflWA, dated 8th of August, 58th year of 
Kang-hi, and addressed to the Tam-sui governor, is still in existence among the 
people. This explains all the necessary points in regard to the ton farm, and leaves 
no foom for doubt or uncertainty. 

Forms of Transfer for Farms subject to “Ton-tso.” 

In case of sale or mortgage of the ton farm, the amount of ton-tso was always 
stated very carefully. Hence, even if the real site of a ton farm became uncertain, 
through loss of books kept by the chief lessees or otherwise, it could be determined 
by examining the deeds of transfer relating to such farms. 

Development of “ Ton-tso ” ( 

After the measured ai-tien (KBj were converted into ion-tien (r&B) as a result 
of the official report of General Fu (W) in the 55th year of Chien-long 1790 
A.D,), in the 15th year of Tia-ching (UK) a Viceroy of Fu-tien province named 
Fan (;#) caused another survey to be made and thus converted those ai-tien which 
were opened after the 55th year of Chien-long into toa-tso farms too. These were 
called “Chok-kon-ton-tso” 

At the beginning of the re-measurement in the 12 th year of Koang-sie 
Lieu-min-choan gave instructions that the farms within various prefectures which had 
to pay ton-iso, hoangtso, and ai-tso should be reported in full so as to ensure clear 
records of them. Unfortunately, even the land books themselves called ton-an 
* have been lost completely since then and so it is almost impossible to trace these 
reports. 

In the official letter written by “Yau” ( 36 ) the shutig-wu of Fu-tien, in the 13th 
year of Koang-sie, we read: “ It has been about a hundred years since the regulation 

providing for the payment of peasant soldiers from ton-tso collected from special farms 
called ton-tien was established, and during that interval evils have arisen.” The 
ton-iso collected from ton-tien did not reach the full amount and appropriation for the 
ton-tuon ( 4 Llfl peasant soldiers food) was only half of what it should be. This was 
due to the fact that the land books called ton-an (J 83 E) were destroyed in the numerous 
fires which occurred in connection with the fighting which was going on almost inces¬ 
santly and thus it became difficult to ascertain the number and size of tonrtien origin- 
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ally granted. In addition to this, the prefectural governments, within whose jurisdiction 
these farms were located, left the matter entirely in the hands of the tien-su (^*M* chief 
lessees). The prefectural governments neither knew the situation of such farms nor the 
amount of rent imposed on them, and there are no means left now to trace the real facts. 
The lessee exchanged his barren tract of land for rich soil at pleasure, or else tried to 
avoid the payment of rents by sending in a report that his farms had been damaged 
by water or sand. It is therefore evident that a remeasurement of the farms should be 
undertaken at once with a view to making the situation of ton-tien clear by having 
special maps and books made. But when they were last remeasured the officials did 
not make a special book for them, but treated them as though they were ordinary 
farms. 

“Ton-tso,” after the remeasurement by Lieu-min-choan. 

As the result of the remeasurement made by Lieu-min-choan, the ton-tun farms 
were granted chong-toan (St?. title deed) the same as ordinary farms, and were made 
liable to the same taxes as the latter ; this is capable of being proved by the chong-toan, 
which still exist, but in what manner they were entered in the government books 
cannot be ascertained, as none of the books remain. But in the " Iu-lin-chiai ” 
(ftSt^) the ton-tien are entered together with the ordinary farms (not as ton-tien) f 
and also in the general books of the remeasurement we see that the ton-tien farms in 
Tai-wan prefecture only were distinguished from other farms, while for those in other 
prefectures not even the locality of the ton-tien was written down. From this it may 
be inferred that at that time all the prefectures with the exception of Tai-nan, made 
no distinction in the ton-tso and entered them as ordinary farms. Thus, after the 
remeasurement of Lieu-min-choan, when all the farms in the island of Formosa had to 
be uniformly taxed, the ton-tso had to bear a two-fold obligation, viz., ton-tso and 
taxes. This induced the owners not to report what they possessed, and the govern¬ 
ment were obliged to decrease the amount of ton-tso after the way of ordinary toa-tso , 
and consequently ordered the owners to pay 6/10 of the original rent as ton-tso , leaving 
4/10 to pay the taxes with. At the same time the name of ton-iso was changed to 
kwang-tso (UTffl, government rent). The Government demanded payment of such rent, 
but after the 14th year of Koang-sie no one paid rents, except in the prefecture of Tai¬ 
wan and Bian-li, and even there only one-third of the amount due could be collected 
in the 16th year of the era. Moreover, this state of things lasted but one year, as the rents 
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were not paid thereafter. At that time the people were in a state of great excitement 
on account of a rebellion, and the government, fearing a general insurrection, hesitated 
to enforce payment for the time being. The result was that the collection of the 
rent was suspended altogether, until the Island was annexed to Japan. 

Though there were no means to collect ton-tso, the food had to be provided for 
the peasant soldiers, and the government found it necessary to grant them half of 
their former pay out of the “Registration taxes” collected in the several prefectures. 

CONCLUSION. 

The following are very important items in reference to the foregoing section : — 

x.—The system of the peasant soldiers is now done away with, but the ton-tso 
still remains. The income from this source amounts to about Y3o,ooo in all 
Formosa. 

2. — Ton-tso is a kind of government toa-tso and is not in the nature of a 
public tax. 

3. —Even though it is not collected now, it seems possible to begin it again, as 
the collection was only temporarily suspended by a former administration. 

4. —Though there is no record as to the situation and dimensions of the ton 
farms, the particulars can be correctly traced by examining the deeds held by the 
people. 

II. Kwang-tsun-iso (UrSEffl Government farm rent). Kivang-tsun means govern¬ 
ment farm, and all rent collected from government farms was called Kivang-tsun-tso . 
But what were called government farms were nothing more nor less than farms on 
which the government had the toa-tso right. Most of them consisted of ground which 
was rented by the government itself to tenants on condition that they reclaimed the 
land. A few were farms which had been confiscated from officials who had asserted 
ownership without any right to do so. 

Although there were several kinds of kwang-tsu ntso, it has been impossible to 
ascertain details yet. In Northern Formosa the principal ones are known as kutt-ho- 
kwang-tsuntso 

The kun-ho-kwang-tsun-tso was a government toa-tso collected from farms 
situated in the quarter of old Kun-san-po (¥ lU S), which at present in¬ 
cludes the neighbourhood of Man-sien-tsun (* & £E), in Bun-san-po ( 3 t tfl S), 
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and that of Ho-shan-chu (fSf iW), in Pak-li-hon-po (Alg jfi). Although its 
origin was not clearly known, according to the records of Tam-sui pre¬ 
fecture, the land in this district had been for the most part opened in the 

22nd year of Chien-long 1757 A.D.), and in the 38th year of the same era the 
report of the completion of the work of opening was made to the government. 
It may be inferred from this fact that as the districts of Bun-san-po, which 
were situated on the frontier of savage domains, were still at that time 
unsettled and not much better than barren and wild wastes, the govern¬ 
ment itself invited tenants, and ordered them to open up the land, the tenants 

receiving the right of toa-t&o over these farms. As to the government farms in Ho- 

shan-chu j, it might be supposed that these tracts of land were held by private 

individuals at an early date, as there had been several Pe-po-hoan tribes scattered in 
the vicinity, and this district belonged to the section where licenses for opening up land 
had been granted to the Chinese. But, according to the record of Tamsui prefecture, 
the kwang-tso of these districts had been collected also from the time when the land 
Wcxs first opened. So it does not seem probable that the government bought the toa-tso 
right of lands already cultivated. Hence, these tracts of land also seem to have been 
leased out by the government in order to bring it under cultivation, no private indivi¬ 
dual caring to undertake to do it himself. If this conclusion is not correct, they must 
have been confiscated from the civil and military officers who were stationed in the 
vicinity and who had unlawfully taken possessinn of them. (In the 9th year of Chien- 
long the civil and military officers were strictly forbidden to hold any private estate). 
In fact this too was a kind of toa-tso possessed by the government. 

It is impossible to say exactly the dimensions of the land from which the Jcun-ho - 
kwang-sun-tso had to be paid. But, judging from the amount of income derived from 
this kind of rent and its rate, it could not have been less than 420 ka in all. As this 
rent right absolutely belonged to the government, the land tax was collected together 
with the toartso under the name of kwang-tso ; i.e., the land tax was included in the 
toa-tso. It is said that before the remeasurement of the land, the amount of the govern¬ 
ment land tax was first deducted from the whole kxoang-tso, and of the remainder one 
part was paid to the government and another part was appropriated for the use of the 
peasant soldiers. This part may be made clearer when we come to discuss the rate of 
kun-ho-kwang- tsun tso. 
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III.—“ LION-WUN TSO ” (RJftB) 

Lion-wun-tso was a toa-tso collected from so called lion-wun farms. It was origi¬ 
nated either by purchasing the toa-tso right belonging to individuals, with superfluous 
government funds, or by utilizing unreclaimed lowlands, or by attacking and driving 
away the savages by force, thereafter inviting tenants to cultivate the prairies thus 
taken possession of and from which the toa-tso was subsequently collected yearly. 

lAon-wun-tso was collected by the military department, and used for the purpose 
of memorial services of deceased soldiers or other religious festivals, and for assisting 
and rewarding soldiers, etc. These farms were scattered over the districts of Gi-lan 
(SlJB), Hai-san-po (SfclllSI), San-ho-ka and Lion-wun-po (Kffift). Under the 

Chinese government they were managed by the Chan-Roa military office 
and they yielded annually about 2000 chu (Ti) of grain. The dimensions and the rate 
of rent of such farms are not accurately known. 

IV.— Tsao-hong-tso Rent of Confiscated Land. 

Tsao-hong*tso is a rent collected from such farms, the whole or part of whose 
toa-tso and sho-tso had been confiscated to the government, because their owners had 
rebelled, or encroached beyond the partition walls and thus caused disturbances. In 
the district of Taihoku, when the rebellion of Lim-son-bun was suppressed 

in the 53rd year of Chienlong ($£R) the toa-tso and sho-tso rights held by Tsoa-kon 
( 3 ?P 9 ) and Go i-jin 1 ) etc. who had taken part in the rebellion, were 

confiscated. A similar explanation applies to almost all the confiscated farms 
in that part of Formosa. The same explanation applies also to those scattered 
about the districts of Pai-chi-po (MB®;, and Hen-tek-po (RiSSj. Here, 
however, considerations as to the degree of guilt of those who had joined 
the rebels, and as to the nature of the right possessed by them, were 
allowed weight, and the result was in some cases only a part of their right was 
confiscated; those holding both toa-tso and sho-tso, losing in some cases only a part of 
toa-tso or a part of sho-tso ; while those possessing sho-tso alone, lost a part of it only. 
The rentals thus confiscated were collected directly from the farms concerned. It 
seems that confiscation was restricted to the right of collecting rental, the land itself 
not being affected. Consequently, when the whole of toa-tso was confiscated, as the 
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toa-tso right was nothing but the right to collect toa-tso, the toa-tso right itself was 
forfeited to the government. But when a part of sho-tso right was confiscated the 
government only collected a part of the sho-tso grain, and the party suffering 
confiscation still remained as sho-tso holder; i.e., owner of such land. These 
confiscated rents were collected by the chief tenants appointed by the 

government. 

Besides the cases referred to, so-called government rents were brought into 
existence near Pak-chi-lan (A^W) by the confiscation of the whole of the sho-tso 
right held by Go-i-jin who joined the rebels at that time. And it was 

generally understood that the giap-tu right of such farms entirely belonged to the 
government. But even in this case, it is evident that the possession of the farm huts 
and other fixtures on the farms remained with the sho-tso holders. So it is perhaps 
safer even in such a case as this to conclude that the government confiscated only the 
right of receiving rent, and that the giap-tu of the farms remained with the old sho- 
tso holder. And in this case, as there was a toa-tso holder apart from the sho-tso 
holder, who suffered confiscation, so the kwang-tso (government rent) was not the 
kwang-toatso . The kwang-tso must be considered as a special case in which the 
government acquired the right of sho-tso. 

As the right of collecting the kind of government rent also belonged to the 
government, the land tax was included in the toa-tso and sho-tso ; and the balance left 
over after deducting the land tax from this rent was appropriated towards the support 
of peasant soldiers. 

SUB-SECTION V.—“ AI-TSO ” (Btfl) AND “ OK-TSO ” 

Besides the ordinary toa-tso (;kf&), hoan-tso (#fi) and kwang-tso (Ifffl) and the 
corresponding sho-tso , there are several tso rights resembling the toa-tso and sho-tso in 
character. Some of them do not constitute a pure tso right in a strict sense. As it 
is impossible at present to describe each one of them, the two most important ones 
viz., ai-tso and ok-tso, may be explained. Both of these have a special character and 
do not come under the division of the foregoing tso right. 

i.— Ai-tso (SigL) literally, rent on boundary lands).—Cultivators who were in 
the vicinity of the boundary which separated the settled districts from the domains 
■of the savages were accustomed to suffer from invasions and marauding expeditions. 


Digitized by Google 


Original from 

UNIVERSITY OF MICHIGAN 



— 72— 


As they were busily engaged themselves in tilling the land and had no time to protect 
themselves against the sagaves, they had to employ men for the purpose. Such men 
and such farms were respectively called ai-tien (ET gendarmes) and ai-tien (EH 
boundary farms). From every ka of such farm to 2 chu (Sj of grain was 
paid to these gendarmes, and such grain was called the ai-tso. The origin of the 
custom dates from a very long time ago. Hence, though a i-tso was not different from 
any other iso, considered as a burden on the farm, it did not constitute a real iso right, 
because no one had the right to collect it. Moreover this rent was payable by the giap- 
tu and tenants in equal parts (in some places in the proportion of 6 to 4). In later 
years, when the system of having frontier soldiers or peasant militia ( 4 .H) was adopted, 
the toa-tso and sho-tso of land which had been burdened with ai-tso were confiscated 
and many of the former ai-tso were changed into ton-tso (see section ton-tso ). And 
in cases of land whose toa-tso and sho-tso were both confiscated, the whole of the 
peasant soldiers’ payment was taken out of the ton-tso. This, however, was an 
exception. When the toa-tso right was confiscated, which was generally the case, 
such part of the ai-tso as had b~en paid by the toa-tso holder was paid out of the ton-tso , 
and the rest was collected from the sho-tso holder, according to old usage. 

2.— OJc-tso ($& Educational rent).—The educational rent originated from the 
fact that some farms were donated by wealthy people or public officials in aid of 
educational institutions of the district. The government supervised these farms for 
the public good, and the manager of the school let them to tenants and collected a 
certain annual rental from them. With this rent, less the government taxes, other 
taxes, the salaries of school masters, the expenses of dormitories, and rewards for 
those who passed approved examinations etc. were paid. Educational rent is found 
in almost all districts. Nor was this educational rent confined to farms, but when 
houses or funds were donated, the income from these was also called educational rent. 

The tso right of educational rent was held by the school, and strictly speaking it 
ought to be classed with the sho-tso right. But though historically the school should be 
the sho-tso holder it had no right to dispose of the property, which constituted its fund 
or capital. It merely had the right to collect the proceeds from the fund. In nature 
it resembled a “settlement” under English law. After the annexation of the island 
to Japan, it was thought better to retain the system for the public benefit, and a 
special regulation for the ok-tso (SSL) was issued (Ordinance of Tai-hoku prefecture 
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No. 20, ist of October, 31st year of Meiji\ and the prefectural governor was directed 
to supervise the ok-ts*, which is now collected by the head of the local administration, 
together with the kwang-fso It was also decided that such farms and houses should 
be gradually disposed of as opportunity offered and the proceeds invested in govern¬ 
ment bonds, which bonds are to be held by the schools as an endowment fund. 

SECTION II.—NATURE OF “ TOA-TSO ” AND “ SHO-TSO.” 

SUB-SECTION I.—LEGAL CHARACTERISTICS OF “TOA-TSO.” 

On carefully examining the legal nature of the toa-tso right, a considerable differ¬ 
ence is found between the toa-tio of the present day and the toa-tso of the time when it 
originated. At first the toa-Uo holder was (1) one who acquired the right to open 
certain land to cultivation, either directly from the government or from the savages; 
(2) one who had the right to collect a portion of the crop from his tenant; (3) one 
whose duty it was to pay taxes to the government and who was responsible for the 
conduct of his tenants. According to the contract made between the kony-su 0 SM) 
and the tenants, the latter were clearly lessees ; and the Jcoruj-su reserved to himself the 
right of discharging the contract and of letting the land to a new tenant, whenever the 
lessee in occupation either failed to pay the rent or acted contrary to the laws of the 
government; and further the tenant had no power to transfer or sublet his possession 
to a third person or persons without the consent of the toa-tso holder. 

Hence the toa-tso holder was the giaptu (owner) of the land pure and simple, 
and he is always described as such in the deeds executed at that time. 

A change took place, however, as has already been said, in the position of the 
toa-tso holder as time went on, and he gradually lost his real power over the land so 
far that Lieu-min-choan imposed the duty of paying taxes on the sho-tso holder. 
Hence, the right of the toa-tso holder to-day is no longer that of giap-tu (ownership 1. 
The legal nature of the right of toa-tso in its modern sense may be described as follows. 

1—.The Contents of the “ Toa-tso ” right. 

The toa-tso holder may collect a certain annual rent ( [toa-tso ) from the sho-tso 
holder. The amount was fixed by the agreement made between the Jcong sit and the 
tenants in the beginning, and, generally, was quite independent of the quality of the 
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harvest or the vicissitudes of the lessee. The right of the toa-tso consisted of a right to 
collect a fixed rent from the sho-tso holder. But in such hilly districts as To-kan po, 
(Wifi) in Ko-san-chin-tsun (JS llltS®), where fromwantof water theharvest varied from 
year to year, there was no fixed amount of rent and the practice was to collect 5 per 
cent, of the summer harvest as rent. 

From a legal point of view, the person charged with toa-tso is the sho-tso holder, 
as stated above, but the lessees of the sho-tso holder habitually pay the rent to the toa- 
tso holder in lieu of their landlords, according to the agreement made between the 
latter and his lessees. 

But this is all the power which the toa-tso holder of to-day possesses, and he has 
no right whatever against the land itself, for (1) the sho-tso holder can transfer his right 
freely to a third party without the consent of the toa-tso holder, or he can call sub¬ 
tenants ; and (2) even if the land is damaged by a third party or if 
the nature of the land is changed by the sho-tso holder, the toa-tso hold¬ 
er has no right to claim compensation for any losses sustained and conse¬ 
quently the toa-tso holder is under no obligation to repair the land in case the 
same is damaged by external causes; (3) the sho-tto holder cannot be driven off the 
land for any cause whatever, so that even in case of delinquency of the sho-tso holder, 
in the payment of rent, not only can the contract not be rescinded, but no right can be 
enforced either against the harvest or the land itself. According to the deeds first 
made between the kong-su (the original toa-tso holder) and his tenants (the present 
sho-tso holders), as stated above, the former reserved the right to change his tenants, 
in case of delinquency. But as the sho-tso holder gained actual power over the land, 
the original right of the toa-tso holder became practically null and void. There was, 
however, a right given to the toa-tso holder, which empowered him to charge a very 
heavy interest of from 20 to 50 per cent on the toa-tso unpaid. This is said to have 
kept many a sho-tso holder from neglecting payment of rent, but recently not a few 
toa-tso holders have discovered that their power is merely nominal. The sho-tso holders, 
while they do not refuse to pay, if toa-tso holders go to them for payment, never 
voluntarily settle their dues; and, strange to say, there are quite a number of fields 
now in regard to which the holder of the toa-tso right is not known. 

Until the 14th year of kang-hi (StPR 1891 A.D.) the toa-tso holder paid taxes to 
the government; but after the reform of Lieu-min-choan, the sho-tso holder was 
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formally recognized as giap-tu and was made responsible for the government tax, while 
the amount of toa-tso was decreased in his favour by 40 per cent. Thus, to day, the 
toa-tso holder is one who enjoys certain rights without any obligations. 

However, when the piece of land cultivated was originally obtained from the 
savages, the loa-tso holder may have been under obligation to pay the hoan-tso 
(native rent), but even in such case it was the custom for the actual cultivators (i.e.' 
tenants of the sho-tso holder) to pay the hoan-tso in his stead. Thus the hjan-tso is 
paid in by the lessee direct, without passing through the hand of the toa-tso holder. 
Hence, to day, the toa-tso holder has ordinarily no obligation whatever. 

11. Acquisition, Loss, and Alienation of “Toa-tso” right. 

To-day there are no instances of the creation of a toa-tso right, as new waste land 
is seldom reclaimed and brought under cultivation. What takes place is only a 
transfer of existing toa-tso rights. 

The toa-tso is extinguished by the destruction of farms, appropriations for public 
use. confiscation, etc. It is never lost by the will of the parties. The perpetual 
possession of the right was a provision of the contract drawn up at the time the land 
was granted. In cases where the sko-tso holder purchases the toa-tso right, and toa-tso 
and sho-tso rights are vested in one person, whether the toa-tso is extinguished by 
merger, or whether both the toa-tso and the sho-tso right exist side by side, the sho-tso 
holder being able to dispose of only the toa-tso right as a separate right, can not be 
ascertained, there being no settled usage in respect to this point. The latter view 
seems to conform with Formosan conceptions, yet no proof of the separation of the 
toa-tso right after the merger can be secured, and therefore, as a matter of fact, when 
the toa-tso and sho-tso rights are vested in one person, the distinction between these 
two rights comes to an end. 

As to the alienation of the right, the toa-tso holder can freely dispose of his right 
(except when the nature of the right does not allow it,) without the consent of the 
sho-tso holder, that is, he can sell, donate or pledge it, and it is transmitted to his heirs 
or successors. Nor is it necessary to dispose of the whole of his right, a partial dis¬ 
posal being allowed too. For instance, if the amount of the t >a-tso is 10 chu ( 5 ) a 
year, a right to half of this amount can be disposed of. In such a case the right itself 
is divided, and no relation of joint ownership is created thereby. Only, when there 
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are several heirs of a toa-tso holder and the inheritance is held undivided among them, 
does there exist a joint ownership. 

In all transactions in respect to the toa-tso right, it is usual to execute a deed. 
In case of sale, usually a deed of is executed; in case of pledge such a 

deed as is executed ; and, in a case of succession, a deed of succession is 

made. But beyond the execution of a deed, no other requirements are necessary in 
such transations to-day. As the duty of paying taxes rested on the toa-tso holder 
before the time of the general survey, any transaction relating to the toa-tso right 
required government permission, and it was necessary to transfer the toa-tso right 
together with the duty of paying taxes. 

The sho-tso right, like the toa-tso right, can be freely disposed of. The change of 
toa-tso and sho-tso holders effected in no way the right itself, the new holders succeed¬ 
ing to a both the rights and obligations of the former holders. 

If a toa-tso holder is changed, the sho-tso holder ipso jure comes into direct 
relation with the new toa-tso holder and is responsible to him for the sh>tso rent; and 
if the change takes place in the person of the sho-tso holder, the toatso holder ipso jure 
acquires the right of collecting toa-tso rent from the new sho-tso holder. 

Thus it is clear that the legal relation of the toa-tso is not (i) a simple relation, in 
personam, nor (2) is the claim arising from it an ordinary obligatory right; it is avail¬ 
able against a third person. 

III.—LEGAL NATURE OF THE “ TOA-TSO ” RIGHT. 

According to the explaination given above, the toa-tso right is a right of 
collecting rent from the sho-tso holder. But in regard to this right at the prerent 
time it must be noted (1) that it does not imply any actual right over the land, and 
must not be confounded with the giap-tu right (ownership) ; and (2) on the other 
hand, as it is not affected by changes in the subject of the right, it is clear that it 
cannot be considered as an ordinary obligatory claim against the sho-tso holder. 
Then, what is the legal nature of this right ? We can find no parallel right in our 
own laws. Servitude can not be compared with the toa-tso right, as in the relation 
of servitude, the owner of the servient tenement is obliged only to permit or not to 
prevent certain acts of the person concerned. If we seek a parallel in foreign laws. 
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the English cc rent-charge ” or the Gherman u reallast ” comes nearest to it The only 
difference is that the rent-charge and the reallast have a direct relation to the land and 
the obligant meets calls out of his crop or makes the land security for the due 
performance of his obligations, while the toa-tso right has no direct relation to the 
land, being a right against the sho-tso holder himself. 

An examination of the toa-tso right in the light of its development and present 
condition, shows that 

(i.) In the early days when the toa-lso holder possessed actual power over the 
land the situation of the toa-tso holder constituted, without doubt, a real right (i.e. 
in rem). But even in these days there was a clear distinction between this real right 
over the land and the right of collecting annual rent from the tenants, to whom the 
toa-tso holder granted the land, by virtue of his real right over the same. Though 
his right over the land was a right in rem yet the right of collecting rent was an 
obligatory claim resulting from a contract. It is exactly the same as in our home 
laws when a landowner lets his land to a tenant. In the course of time, the toa-tso 
holder lost his actual power over the land, that is, he lost his real right, and now he 
retains only the right of collecting rent which must be without doubt a simple 
obligatory right. There is no reason why that which was an obligatory right at the 
outset should change its nature when the toa-tso holder lost actual right over the land. 

(2.) To-day when the sho-tso holder neglects to pay rent, the only remedy 
which can be allowed the toa-tso holder, is to apply for compulsory execution against 
the property of the sho-tso holder. The toartso holder can never be permitted to 
exercise his right directly against the land owned by the sho-tso holder, and to obtain 
satisfaction from it. This in itself is proof that the tea-iso right is no longer a real 
right. 

(3) A real right confers an immediate power of control over a thing, con¬ 
sequently a real right cannot exist without direct relation to the thing itself. Now 
the toa-tso right has no direct relation whatever to land. It cannot therefore be a 
real right. 

If the foa-iso right is not a real right as stated, there cannot be any doubt of its 
being an obligatory right. But it also seems clear that it is not an ordinary obliga¬ 
tory right either, as has been already affirmed. How then can the nature of this right 
be defined ? There may be various opinions in respect to this point, but it seems 
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proper to consider it as a kind of “ real-obligation " or “ real-schuld,” so called in 
modern German jurisprudence, belonging to the same class ai the registered right of 
re-purchase, in the laws of France, Italy, Austria, and Japan, the actio in rem 
ecripta of Roman law,” bahnrechte” of German law and the “right «>f hiring ” in 
the new German civil code. It is an obligatory right in which the person obliged is 
determined by the relation of possession or ownership of a thing. In other words, 
though the tao-tso right is an obligatory right, yet, unlike an ordinary obligatory 
right, its effect is not simply personal or relative. Any body who comes into the 
possession of the ioatso right acquires the obligatory right and any body who pos¬ 
sesses the sho-tso right becomes the obligant, and within these limits the claim can 
be enforced against a third person. The chief points of difference between this 
right and the “ real obligation 99 recognized in Foreign laws are as follows :— 

( i.) In the toa-fso right both the person obliged and person entitled can alike 
be changed at any time. 

( 2.) In the toa-tso right the persons obliged and entitled are determined only 
by the possession of the toa-tso and the sho-tso rights. Hence they are not neces¬ 
sarily determined by the vesting of the rights. For instance, in case the toa-t<o 
holder pledged his right, the pledgee acquired the ioa-Uo claim although the toa-tso 
right itself still remained vested in the pledgor, and the one to whom the sho-tso 
was pledged paid the toa tso, though the pledgor and not the pledgee is the sko tso 
holder or the giap-tu. Nor is it necessary that there should be a succession be¬ 
tween the new and former subjects of the right; for instance, one who usurped in an 
unlawful way the possession of sho-tso right is also obliged to pay the sho-tso rent. 
(Strictly speaking it is better to say that the person obliged is determined 
by the possession of land; but whether the shotso holder had the right of possession 
in respect to land or not will be discussed elsewhere. Hence, in order to make the 
relation clear it has been here purposely termed the possession of a sho-tso right). 

(3.) This obligatory relation has the nature of perpetuity and cannot be dis¬ 
solved for any reason whatever by either party. 

What has been said refers chiefly to the ordinary toa-Uo but the contents and 
character of the right are the same in other forms of toa-tso. Only in the alienation 
of the right tliere are a few points of difference. 
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The native, or native tribe who had the right of collecting the hoan-tso, unlike 
the ordinary toa-tso holder, was not under obligation to pay the taxes to the govern¬ 
ment, because the land was originally in native possession. But by the reform of 
Lieu-min-choan a reduction of 40 per cent, was made in the hoar^tso and the duty 
of paying taxes placed on the sho-Uo holder. Hence after the 14th year of Koang-sie 
the hoan-tso holder lost 40 per cent, of his rent without receiving any compensation 
whatever. 

The subject of the hoang-tso right is a native tribe or an individual native, and 
the right even when held by the tribe in common was in nature capable of being sold 
or donated : not one instance of an actual transfer is known however. This is simply 
beeause the hoan-tso constituted the income of the entire tribe and therefore they 
could not dispose of it. On the other hand sales of hoan-tso right held by individual 
natives were carried on extensively among the natives. The vendor transfers to the 
buyer all the rights and obligations relating to the land without reserving anything to 
himself. This is termed sale without reserve (KBS) by the natives; but no case is 
known where this right has been transferred to a Chinese inhabitant. 

No matter whether the hoan-Uo right belonged to a native tribe or a native 
individual, the obligation to pay hoon-tso was freely transferred to a third peison 
together with the transfer of land. This shows that the hoan-tso , in its nature, is a 
real obligation too, just as ordinary toa-tso. 

If the land charged with hoan-tso comes into the hand of a native, the obligation 
to pay hoan-tso in no way ceases to exist; but remains as before. There is, however, a 
different custom in the province-of Gi-lan (fiWj, where the hoan-tso obligation is 
extinguished as soon as land charged with hoan-tso passes into native hands. The usage 
seems to have arisen from the conception that, since the land originally belonged to 
the natives, the hoan-tso should be paid as long^as it remained in the possession of the 
Chinese people, but when it came back into native hands there was no reason to 
demand it. 

Kioan-tso, or government rent, is the toa-tso or sho tso right belonging to the 
government either in whole or in part, and theoretically it can, of course, be disposed 
of freely by sale or donation; though no instance is known of such a transaction. 

[As to the alienation of toa-tso right see References No. 29-32] 
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SUB-SECTION IL—NATURE OF THE “ SHO-TSO ” 

The legal nature of the sho-tso right, as it exists to-day, like that of the toa-tso 
right, differs considerably from what it was originally In former days, as was 
said of the toa-Uo y the sho-tso holder, as original tenant, obtained the right of 
opening and cultivating the land on his undertaking to pay a certain annual rent. 
If he neglected to pay the rent or acted contrary to the laws of the country, the kong- 
8 U or landlord could rescind the contract at any time. The tenant could not dispose 
of his right or sublet the land without the consent of his landlord. In other words, as 
the tenant leased the land from the landlord it must be considered from a legal point of 
view as a right of lease i.e., as an obligatory right But (i) the possession of the land 
seems to have been already in the hand of the tenant even at that early date, and also 
(2) the right had no limitation and could continue perpetually; while (3) the tenant 
could choose the method of cultivation and enjoy to the full the friuts of the land. 
Hence, though it was a right of lease in name, it was a certain kind of emphyteusis 
with extensive effect and contained already at that time the elements of a real right. 

As the power of the toa-Uo holder weakened, that of the sho-tso holder (original 
tenant) became firmer, and whatever right over the land had been reserved by the toa- 
Uo holder to himself was encroached upon by the sho-Uo holder, who eventually seized 
all actual power over the land. Perceiving this state of things, Lieu-min-choan trans¬ 
ferred the tax from the toa-Uo holder to the sho-Uo holder and gave the title deeds 
(3fc$L) of the farm to the latter. So to-day the right of the sho-tso holder is no longer 
an obligatory right of a lease, 

* 

I. —Contents of the “Sho-tso Right.” 

The sho-tso right does not differ in contents, whatever kind of toa-tso right exists 
above it, and its contents in the present day may be described as follows : — 

(1) The sho-tso holder has possession of land, and even in case he lets the land 
on a lease, he retains as much right of possession as the owner of the land has in an 
ordinary lease of land to-day. 

(2) The tso-tso holder has a perfect right to use the land and to take the fruit 
thereof. In this respect the right is absolutely without restriction and he can freely 
alter the nature and form of the farm, commit acts of waste, or destroy it. He can 
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freely let the land to the actual cultivators, change his lessees, or make any contract 
he pleases with his lessees. When he lets the farm to a tenant, though he acquires the 
right of collecting sho-tso , he is not subject to any restriction upon his rights. 

(3) If his land is damaged or he is dispossessed, the sho-tso holder can demand 
compensation for damage or recovery of possession. 

(4) There is no limitation of time in the right of the sho-tso holder. His right 
is never lost except in case of transfer by his own will 

(5) The sho-tso holder holds the title deeds (3t?«) to the land. The sho-tso 
holders, however, did not always let their farms to others, not a few of them having 
engaged in actual cultivation of their own fields. Even in such a case, they were called 
sho-tso holders or simply giap-tu . 

Against the above mentioned powers of the sho-tso holder his liabilities were 
(1) the obligation to pay toa-tso to the toa-tso holder; (2) the obligation to pay tax 
to the government. 

II.— Acquisition, Loss, and Alienation of the “Sho-tso” Right. 

As there is little land at present to be opened to cultivation, there is no likeli¬ 
hood of new sho-tso rights being created. But formerly existing rights are from time 
to time transferred. Supposing, however, that a new piece of land were opened, and 
its legal character had to be determined in accordance with Formosan custom, it 
would have to be termed a sho-tso right, as there can not be perfect ownership. 

The sho-tso right is perpetual and does not die out, except in such a case as the 
destruction of the farm. And as soon as the sho-tso holder acquires the toa-tso right, 
as was stated in respect to the toa tso ) the distinction between the toa-tso and sho-tso 
disappears, and though he is still called the sho-tso holder, as a matter of fact he has 
both the toa-tso and sho-tso rights combined, which comes very near to perfect 
ownership. 

The sho-tso right also can be freely disposed of by the sho-tso holder (except 
in those cases in which disposal is expressly guarded against). Such transfer is called 
kn-ho ( 31 J* changing of holders) in the old Formosan customs. This right can be 
sold, donated or given in pledge, and may be transmitted to heirs. Partial disposal of 
the sho-tso right is also possible. As explained above there is no difference in respect to 
any of these characteristics of the sho-tso right, according to the kinds of toa-tso right 
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above it. Therefore, even the confiscated forms (&IJB) can be disposed of in this 
manner, for usually the partial sho-tso right of such land still remains in the hands of 
the one who suffered confiscation. Such transfer is commonly termed tai-kian (a&H). 

All transactions relating to sho-tso right are generally effected by deeds, such as 
the (deed of sale without reserve) or the (deed of loan) or whatever 

the case may be. Before the general survey (i.e. before the 14th year of Koang-sie) 
when the sho-tso right was transferred ( 3 J 3 ), the ioa-tso holder collected about 2,4/10 
per cent, of the price of the sho-tso right as (fee for change of titles); but 

later this fee was generally reduced to one half, and to-day, as the power of the toa-tso 
holder has been weakened, no one pays the fee. 

The sho-tso right can be disposed of without the consent of either the toa-tso 
holder or the actual tenants (lessees), and the successor ipso jure succeeds to the 
obligation of paying toa-tso and government tax, and acquires the right of collecting 
sho-tso from the actual tenants. 

III. Legal Nature of the “ Shotso ” Right. 

The term sho-tso , originally the counterpart of the term toa-tso, arose from the 
common custom of the sho-tso holder to let his farm to actual lessees, from whom he 
collected sho-tso. But it is an error to determine its nature by taking the right of 
collecting s/io-fso as the extent of the right, because the true effect of the right is the 
power which enables him to create the right of collecting sho-tso . The claim to collect 
sho-tso was only a consequence of the right. Considered thus the sho-tso right is as 
follows:— 

1. It is the right to possess and control the land directly and to avail of it as 
against a third person; consequently it is, without doubt, a real right. 

2. It includes, besides the toa-tso obligation, the power of full use, of taking its 
fruits, and of disposing of the land, so it is clear that it is neither a kind of emphyteusis, 
nor superficies, nor usefruct, such as are found in foreign laws. It is the highest form 
of real right exercised over the land. According to Formosan custom it should be 
considered as giaptu (proprietary) right. It seems proper to consider the sho-tso 
holder as the giap-tu of the farm, as he was publicly recognized by Lieu-min-choan. 
If we consider its legal nature from the standpoint of modern jurisprudence, it seems 
desirable to call it an ownership subject to charge. By some, emphasis is laid on the 
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point that the sho-tso holder to-day is responsible for the payment of taxes and this is given 
as the reason why the sho-tso holder is considered a giap-tu , but this is a mistake. The 
reason for regarding the sho-tso holder as the giap-tu is because he wields actual right 
over the land. The duty of paying the tax is irrelevant to the question; it was merely 
a matter of convenience in the collection of taxes, that this duty was transferred to the 
sho-tso holder. Even in some districts in southern Formosa, where the toa-tso holders 
are still responsible for the taxes, the sho-tso holder must be recognized as a giap-tu t as 
in other parts. 

The nature of the sho-tso right, as already shown, does not vary with the kind of 
toa-tso right existing above it. The only point which requires special attention is the so- 
called government sho-tso (Hf This term may suggest that the government holds 

the sho-tso right and some one else the toa-tso right; but in point of fact the govern¬ 
ment sho-tso was the term used when both the toa-tso and sho-tso rights belonged to 
the government. There is no instance of the government enjoying the sho-tso right 
and some one else the toarfso right. Even in the case of confiscated rent 
where the entire sho-tso was confiscated by the governmerit, the government enjoys 
only the right of receiving the sho-tso } the toa-tso being paid to the toa-tso holder 
by the person who suffered confiscation of his farm. When only a part of the 
sho-tso has been confiscated, it is paid to the government by the sho-tso holder, who 
has also to meet his obligations to the toa-tso holder. 

It should not, however, be hastily concluded that the right of receiving sho-tso 
too constituted a real right, because the sho-tso right was a real right and hence 
equivalent to a giap-tu right. This right of receiving sho-tso is a pure obligatory 
right based on the lease contract formed between the sho-tso holder, who was the 
giap-tu , and the actual tenant. Only it is an obligatory right, which, according to 
the usage of Formosa, can be transferred freely without the consent of the tenant, if 
the transfer is made together with the giap-tu right. The nature of the right of lease 
enjoyed by the actual tenant will be discussed in another chapter. 

[In regard to the alienation oisho-tso right, see Reference No. 33-35.] 

SECTION m. —THE AMOUNT OF “ TOA-TSO ” AND 
“ SHO-TSO ” INCOME. 

The charges to which the farms in Formosa are subjected, are not so simple and 
uniform as they are in Japan proper. As has already been said, as a general principle 
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each farm is subjected to toa-tso and sho-tso > and some farms pay also hoan-tso, others 
water rent and to-day all farms are subject to the government tax. Therefore, the 
amount of toa-tso and sho-tso do not always represent the net income of the toa-tso and 
sho-tso holders. To-day various kinds of rents are paid directly by the tenant who 
are actually cultivating the land and hence the net income of the ultimate tenant is 
the whole produce of his farm minus the toa-tso, hoan-tso, sho-tso, water rent, etc., 
while the net income of the sho-tso holder is the amount of sho-tso remaining after the 
government tax after the 14th year of Koang-sie The entire amount of toa-tso 

represents his net income, if he is not liable for the hoan-tso. 

SUB-SECTION I.—THE AMOUNT OF “ TOA-TSO.” 

Toa-tso , as the name indicates, was originally a rent paid in kind and usually in 
unhusked rice and even to-day this rule obtains, but there are cases which form 
exceptions to the rule. 

The ordinary toa-tso and hoan-tso of paddy fields are generally paid in unhusked 
rice, measured by the so-called great measure, which is from one to one and a half 
per cent, larger than the ordinary measure. But the rents on dry fields are generally 
paid in money at the rate of the market value of the rent as expressed in grain, at the 
time when first opened for cultivation. 

Among the government rents the lion-wun-tso (EtSRffl.) is paid in grain even to¬ 
day, but the ton-tso (ifcffl) and confiscated farm rents are paid in silver. The 

kun-ho-Jcwang-tminrtso ) was paid in kind until the time of the remeasure¬ 

ment, but after that it was made payable in silver by the request of the tenants 

There are differences in the rate of rent according to the kinds of toa-tso. 

1.—The Ordinary toa-tsn. There is no fixed standard for toa-Uo , but when the 
land was first opened the charge was fixed at about one-tenth of the whole crop, 
consideration being given to the richness of the soil and conveniences of irrigation. 
Making this the standard, the land was divided into three classes and charged about 
9 elm 1/fa) on one lea , for first class paddy field, 6 chu (#) on second class paddy 
field, and 4 chu on third class paddy field ; and 6 on first class dry field, 4 chu on 
second class, and 2 chu on third class dry field. 

This rate seems to have been fixed by the government or it may have been a 
relic of Teen's system ; but no proof of this can be obtained. 
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The inferior farms, which rank lower than those just mentioned, also paid toa-tso, 
but no fixed rate existed. 

As was clearly specified in the deeds executed at the time the grants of land 
were made, this rate could not be altered because of the richness of the harvest, 
changes of land-holders, or altered conditions of society. [Exceptional cases 
in Ko-san-chin tsun (8 tfllHEE), To-kan-po (tWBSSl) districts have been already 
mentioned.] 

There are fixed rates of toa-tso. But, according to the report of Mr. Shingo 
Yamada (UifflttlF), who investigated the subject under the “Agricultural and In¬ 
dustrial Section ” of the Formosan government, the ka measurement of land cannot be 
relied upon, because when the land was brought under cultivation the toa-tso holder 
or hoan-tso holder made only a very rough survey; moreover they were acoustomed to 
send in false reports to the government, concealing more than half the actual area of 
the land. Hence, two farms might be registered as the same so far as class, area, and 
rent rate were concerned, although in fact the farms might be very different indeed. 
In short it seems that the toa-tso rate was fixed in these days by allowing for the diffi¬ 
culty of opening the land to cultivation, the degree of danger (from the savages), the 
productive power of the soil and the amount of land taxes. But since then the econ¬ 
omic value of farms has changed considerably. Not only that, but as a result of the 
general survey, no small difference in the measurement has been brought to light, 
and this has effected a great change in land classification. It is not surprising 
therefore that there are cases of inferior farms paying rent as superior farms and vice 
versa. The toa-tso rate, based on the land classification of the present day, is so 
irregular and uncertain that it cannot be easily ascertained. 

From what has been just said, it is, of course, next to impossible to make a 
general estimate of the actual income of the toa-tso holder, for the area reported to 
the government at first by those who reclaimed the land and that which was agreed 
upon between them and their lessees (the sho-tso holder of to-day) differed from each 
other, nor did the government classification of land coincide with the classification 
of farms agreed upon between the parties to the lease. The farms, however, in Tai- 
hoku prefecture were opened to cultivation after the Yon-tsien (JBiE; era and paid 
a light tax according to the revised rate promulgated by the Emperor Yon-tsien, 
and most of the farms were registered after the second revision of the tax rate in 
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the 9th year of Chien-long (fflt) (see chapter I, sec. 3) and the entries according 
to this second revision therefore are most reliable. Now, supposing that the farms 
which paid the first, second, or third class toa-tso, respectively, were subjected to 
the government tax of the corresponding class, (there are not a few cases where the 
dry field tax continued to be paid after a dry field was converted into a paddy 
field) and that the dimensions of the farm agreed upon between the parties were 
equal to those reported to the government, the income of the toa-tso holder 
before the 23rd year of Tau-koang (iffyft), when the rent was paid in kind, would 
be as shown below in tabular form. 


TABLE I. 

The Revenue of a “toa-tso” holder from i “ka” of farm before the 
23RD Year of Tan-koang (afi^fc). 


Land Classification. 

Amount of toa-tso. 

Amount of 

Government Tax. 

Net Income of the 

toa -iso holder. 

Amount of Net 
income converted 
into J apanese 
standard for each 
Japanese tan. 

No. 1 Paddy Field... 

8 chu(G) 

2.74 chu 

5.26 chu 


No. 2 Paddy Field... 

6 

ft 

2.08 „ 

3-9 2 „ 

1 - 2 5 „ 

No. 3 Paddy Field... 

4 

ft 

1 758 ,, 

2.242 „ 

m 

No. 1 Dry Field. 

6 

>1 

2.08 „ 

3 - 9 2 11 

*•*5 11 

No. 2 Dry Field. 

■ 

it 

1-758 „ 

2.242 „ 

0-72 „ 

No. 3 Dry Field. 

2 

91 

BB 

.284 „ 

0.067 „ 


Remarks : The amount of toa-tso , government tax and the net income in the table 
are given in the Japanese standard in the amount of husked rice, this being calculated 
by estimating one ka as equal to one cho (if) or 10 tan (K) (see chap. I. sec. II 
Land measurement), and one chu (H) as equal to about 6 to (*(-) 8 sho (#;, and the 
ratio between rice unhusked and rice husked to be 2 to 1. There were, besides the 
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government tax, several other additional charges which amounted in all to about 20 
per cent, of the toa-tso. But the measure used by the toa-tso holder was about one or 
one and a half per cent, larger than that of the government. So what he actually 
received was more than the amount appearing in the table. We shall not be very far 
wrong if we suppose that the excess was enough to meet this additional charge. 
These remarks are also applicable to the second table. 

As may be seen in the table the revenue of the toa-tso holder in the period when 
the rent was paid in kind was from 5.26 chu to 2.242 chu of unhusked rice per ka of 
paddy field, and from 3,92 to 2.84 chu per ka from dry fields, which amounts were 
equivalent to from 72 to 1.68 to ( 4 *) of unpolished rice from paddy fields, and from 
.067 to r .25 to ( 4 ) of the same from dry fields, for each tan (K), according to the 
Japanese standard of measurement. But after the twenty-third year of Tau-koang, 
the government tax had to be paid in silver, and at that time the value of unhusked 
rice was about one yen per chu —(according to the estimation of old inhabitants this 
would be at the rate, say, of one Japanese lcoku ( 5 ) of unpolished rice (at 3 yen 30 
sen), while the tax was collected at the rate of about Yen 2 per chu. Thus the 
actual income of the toa-tso holder was reduced to nearly a half of the former amount. 
Supposing the value of one chu of unhusked rice to be one yen and the value of 
unhusked rice for the government tax to be estimated at 1.92 yen, as was actually 
the case in Tai-hoku, the income of the toa-tso holder after the 23rd year of Tau-koang 
was reduced as shown in the following table (see table IE). The toa-tso holder got 
only .884 yen per ka from a third class paddy field and a second class dry field, 
and lost yen .232 on each ka of a third class dry field. This shows on the 
one hand the cause of the false report as to the extension of farms, and, on 
the other, it enables us to see how great must have been the difference in area and 
land classification reported to the government and that agreed upon by the toa-tso 
holders and lessees. 

Later on, however, as the value of rice rose, the toa-tso holder’s actual income 
was increased in proportion and at the time when Lieu-min-choan introduced reforms 
(13th year of Koang-sie) he was getting yen 9.20 per ka from a first class paddy 
field and nearly 25 sen from a third class dry field. When Lieu-min-choan carried 
out his reforms, in the 14th year of Koang-sie, he gave 40 per cent of the toa-tso to 
the sho-tso holder, to whom he transferred the obligation of paying taxes. This more 
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or less reduced the income of the toa-tso holder from first class farms (under the 
classification of land before the new survey), but the income from second and third 
class farm was increased considerably (see table III). Recently, as the price of rice 
has advanced almost daily, his income has become gradually better. Reckoned on 
the basis of the price of rice to-day, his actual income ranges from 3.60 yen to 14.40 
yen per lea of land. Thus the toa-tao holder, without labour of any kind, obtains great 
profit as compared with the profit gained by the actual cultivator. 


Table II. 

Income of the “toa-tso” holder after the 23RD year of Tou-koang 
when the Tax in Silver was introduced. 


Land Classification. 

Amount of toa-tso. 

Amount of 

Government Tax. 

Net Income in 

Silver. 

In unhusked 
Rice. 

Equivlt. in Silver 
at Current Price. 

First class Paddy Field. 

8 chu(&) 

yen (HI) 
8.80 

yen (B) 
5-48 

yen (B) 
332 

Second class Paddy Field... 

6 „ 

6.60 

4.16 

2*44 

Third class Paddy Field ... 

4 M 

4.40 

3-5115 

0.884 

First class Dry Field. 

6 „ 

6.60 

4 .l6 

2.44 

Second class Dry Field. 

4 „ 

4.40 

3 - 5 ‘6 

0.884 

Third class Dry Field ...... 

2 „ 

2.20 

3-432 

Loss of 

1.232 
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Table in. 

Income of “toa-tso” holders before and after the Resurvey and the 

Reform of Taxation. 



Before the Reform. 

After the Reform. 

TViwnt 

Land Classification. 

Amount of 
toa-lso. 

Current 

Price. 

Govern’t 
Tax. 

Net 

Income. 

Amount 
of t&a-teo. 

Current 

Price. 

Income. 

ist class Paddy Fields ... 

chn(& 

8 

yen(H 

14.72 

yen(B; 

S- 4 « 

yen(H) 

9.24 

chuiTfr) 

4.8 

yen(B) 

8.832 

yen(ffl) 

14.40 

2nd class Paddy Fields... 

6 

11.64 

4.l6 

6.88 

3-6 

6.624 

10.80 

3rd class Paddy Fields... 

4 

7-36 

3 - 5 l6 

3.884 

n 

4.416 

7.20 

1 st class Dry Fields. 

6 

11.04 

D 

6.88 

3-6 

6.624 

10.80 

2nd class Dry Fields ... 

4 

7.116 

3 - 5 i 6 

3-884 


4.416 

7.20 

3rd class Dry Fields ... 

2 

3.68 

3.422 

2.248 

E 

2.28 

3.60 


RemarksIn this table the current price of one chu of unhusked rice has been 
estimated at 1.84 yen, based on the average market prices at about the time of Lieu- 
min-chan’s reform (13th and 14th years of Koang-sie). The measure used by the 
toa-Uo holder was larger than the ordinary one by more than one chu (S’) (1.80339 
litre), which fact was also taken into consideration. His income at the present day 
has been estimated by valuing one chu of unhusked rice at 3.00 yen and the same 
quantity of polished rice at 6.00 yen. 

III. “ HOAN-TSO ” NATIVE RENT). 

The hoan-tso also had no fixed rate common to all districts in the island, but the 
holder had an income almost equal in that of the ordinary toartso holder. The hoan- 
tso holder having had no obligation with respect to. the government tax, his income 
was somewhat more than that of the toa-tso holder, but as was said before it was 
reduced 40 per cent as a result of Lieu-min-choan’s reforms and the rate and his 
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actual income became nearly the same, as in the case of the toa-tso. In the Gi-lan 
(SB) district, where the o-tso holders petitioned the government for the reduction 

of the hoan-tso after the remeasurement of the land, they paid 2.4, 2.1, and 0.5 chu 
(jB) per lea (¥) respectively, according to the class of the land. 

ITT,— Kwang-tso (Iffi Government rent). 

i.-F-The ton-iso (ifcffl peasant militia rent) was at first collected by classifying 
the confiscated farms into six classes and at the rate given in the following table 


Classification. 

Paddy 

Fields. 

Dry 

fields. 

Remarks. 

First class 

cha (ifi; 
22 

chu (B) 
10 

1. The rate is the amount annually col¬ 
lected from one ka (¥) 

2. It was fixed publicly that one chu of 
ton-tso should be equivalent so one 
ycon ( 7 C) of silver. 

Second class 

18 

6 

Third class 

14 

5 

Fourth class 

12 

4 

Fifth class 

3 

3 

Sixth class 

2 

2 


As to the amount of rent and the method of payment, the reader is referred to 
the report of the Land Regulation Bureau respecting the peasant militia system, 
already mentioned. This amount, of course, included government tax. But as a 
result of a new survey, the same title deeds were given to the military farms (ifeB) and 
the same tax was imposed on them as in the case of ordinary farms. Hence, a double 
obligation—rent ton-iso) and tax—rested on the military farms, and this tempted the 
people to make false reports to the government. The government seeing this, reduced 
the ton-tso 40 per cent as was done with the ordinary toa-too, in order to enable 
holders of military farms to pay the tax in full. But the effect of this did not last 
more than a year. After the 17th year of Koang-sie, no one faithfully met the 
obligation. 
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2. —The Kurh-ho-kwanj-tsun-lso (IMlW®). The government farms in Bun- 
sam-po (XUlS) were charged 6 chu (H) of unhusked rice per ha of paddy fields, and 
3 chu for dry fields ; and those in Ho-shan-shan-chu (ftllSliW), 4 c ^ u for paddy fields 
and 3 for dry fields. As this was also a government rent, it included government tax. 

The rent in Bun-san-po amounted to 2099.5194 chu and that in Ho-shan-chu 
274 5901 chu. Before the new survey, out of the whole amount of the rent 1448.225 
chu were substracted for the government tax and out of the remainder 102.2513 chu 
were taken as additional revenue and 937.7916 chu as surplus (The surplus 
was what constituted a part of the toa-fso holder’s income before the new survey). 
The last two were changed into silver at the rate of 6.2 sen per chu and the income 
from the surplus was used for maintaining the peasant militia. After the remeasure- 
ment, the government tax, additional revenue and the surplus were all paid in silver 
by request of the tenants at the rate of 1.40 yen silver per chu of rent; and this 
usage still exists to-day. 

3. —The Liun-wun-tso (RfcJMlj. 

The rate of rent and the extension of farms which paid this rent are not yet 
known, but those in the Gi-lan (&M; district are given below. The farms opened 
about the 16th year of Tia-ching (US; paid 8 chu per ka } out of which 4 chu was 
given to the aborigines as koang-iso , and 2 cku to the cultivator of the land, as kong- 
ka-tso (IS ^ 81 ), and the remaining 2 chu were paid to the garrison as ya-tso (&ffl 
garrison rent ^i.e. lion-wun-tso'). 

The farms opened after the 29th year of Tau-koang (afiwere taxed at the 
rate of third class paddy fields, i.e., the hoang-tse 2 chu , garrison rent 1 chu and 
kong-ho-tso 1 chu each, total 4 chu. 

But at the time of Lieu-min-choan’s survey the Lion-wun-tso was reduced by 40 
per cent. So the hoang-tso, garrison rent, and kong-ho-tso were reduced in like 
proportion. 

4< _The Tsao-hong-tso (g>8L Rent on confiscated farms). 

The extent of farms, which paid this rent is not known, but the rate in Pa-chi-lan 
and vicinity, where the sho-tso of the land was confiscated, was fixed by the 
Tamsui prefectural government from time to time and was collected in silver accord¬ 
ing to the current price of unhusked rice (the rate in force at the present time was fixed 
by the Chinese government). In regard to the farms in the Pai-chep-po (®* 2 ), and 
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Hen-tek-po (HSffi) districts, where only a part of the toa-tso and sho-tso was 
confiscated by the government, the rates were determined according to the extent of 
confiscation. The chief tenants took charge of the work of collecting rent, which 
was paid in silver at the rate of 1.17 yen per chu (that is the rate of exchange in the 
latter period of the Chinese administration and at the present time). It is said that 
the tsao-hong'tso, minus the government tax, was appropriated for military purposes. 


SUB-SECTION II.— AMOUNT OF “SHO-TSO.” 


It was a general rule that the sho-tso should be paid in kind, and to-day the 
sho-tso on paddy fields is thus paid, the kon-picn measure being used, though 

sometimes it is paid in silver. In dry fields the sho-tso is paid in silver, like the toa-tso . 

The amount of sho-tso varied, of course, according to the fertility of the soil, the 
means of irrigation, the economic value of the farm and the various economic condi¬ 
tions of the times. It is said that the present rate is nearly three times as much as that in 
vogue 100 years ago, and nearly twice that of thirty years ago. Now-a-days the sho-tso 
amounts to from 6 to 50 chu per ka on paddy field, which is equivalent to 40 or 60 per 
cent, of the produce, and on dry fields from 5 yen to 35 yen per ka. The rent of dry 
field is generally termed yensu (fflffi, dry field rent). Since the amount of sho-tso is 
determined on the entire tract of cultivated land and the tenant usually hires the 
former dwelling and huts on the land, the sho-tso included also the rent of houses and 
lots, etc. Consequently the sho-tso varied with the size and number of the farm huts 
and dwellings. Besides, when the contract is made it is customary to pay what is 
termed caution money and the sho-tso varied inversely with the amount of the 

caution money paid. The amount of toa-tso to be paid too depended on the existence 
of water rent or conveniences for transportation. Hence, even farms of the same class 
did not necessarily have the same rent. 

The income of the sho-tso holder is the amount of sho-tso less the government tax. 
Strictly speaking, as the sho-tso holder has to pay toartso and water rent, besides the 
government tax, the income of the sho-tso holder should be tlae amount of sho-tso after 
all these charges have b?en subtracted. But the actual custom is for the tenant to 
pay the toa-tso and waiter rent direct, according to contract between the sho-tso holder 
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and the lessee. So, that which the sho-tso holder received is the nett amount after 
these sums have been subtracted. All he has to pay out of his income is the govern¬ 
ment tax. 


SECTION IV.—VALUE OF THE “ TOA-TSO ” AND “ SHO-TSO.” 

In order to acquaint ourselves with old Formosan usages relating to land, it 
is important to know the value of the toa-tso and sho-tso, i.e., the value of the right 
of toa-tso and sho-tso in case of sale. 


SUB-SECTION I.—VALUE OF “ TOA-TSO.” 

The market value of the toa-tso right on paddy fields is ordinarily calculated by 
the amount oi toa-tso which the right affords, the quantity of toa-tso for one yen being 
taken as a standard, that is to say, if the ratio is 6 chiu (ft) of toa-tso for one yen, the 
value of the toa-tso right, which brings an income of 600 chu QB i.e. 60,000 chin) of 
toa-tso is valued at 60,000 yen. With dry fields the toa-tso is generally paid in silver, 
therefore the amount of rent is taken as the standard in estimating the value of the 
toa-tso right on a dry field. 

The market rate of the toa-tso varied with the class of farm, that is to say, accord¬ 
ing to the quality of their actual productiveness and their reliability. For instance, 
the toa-tso in the districts of Ko-san-chin-tsun in To-kan-po (ttCBUS) where 

nearly 5 per cent, of the summer rice harvest is charged as toa-tso 3 varied almost 
annually, hence, it is cheap; while the toa-tso income from paddy fields in Tai-hoku 
province, not being subject to change from year to year, is generally high in value. 
Besides it varied with the money market and the price of rice. At present, the 
market value of toa-tso is double what it was in former years and the tendency is for 
it to rise still higher. 

Before the new survey of the • 4th year of Koang-sie, when the toa-tso holder 
paid the government tax, he had to get the government’s permission to sell the right, 
and even when a part of the toa-tso was transferred a certain amount of tax had 
invariably to be added to it. Hence the market price fluctuated according to the 
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amount of tax added to the toa-tso right. Thus the toa-tso seemingly had no fixed 
value and sales were not very frequent. But after the new survey, when the income 
of the toa-tso holder was fixed, the market price became somewhat settled. At pre¬ 
sent, the rate of toa-tso on paddy fields in Tai-hoku province is nearly 6 chiu (Hj per 
yen, making the price of the toa-tso right on one ka (?) of a first class paddy field 
80 yen, second class 60 yen, and third class 40 yen (according to the measurement 
and classification before the new survey); aud the annual income from a toa-tso 
right equivalent to 100 yen is about 6 chu (iff). But the large measure which 
is used in payment of toa-tso is larger than the ordinary measure by one to one 
and a half per cent. So, supposing the measure to have been one per cent, larger, 6 
chu would be nearly equivalent to 3.828 Japanese koku (5 about 696 litres). Hence, 
supposing again 5 tau ( 4 ) of unpolished rice to be got from one chu of unhusked 
rice, 914 koku in the Japanese measure of unpolished rice would be got from 6 chu. 
Therefore if rice cost 10 yen per Japanese koku the annual income from 100 yen 
would be 19.14 yen or about the rate of 19.14 percent. Even if the price of rice were 
7 yen per Japanese koku the income would be 13 per cent. On dry fields the market 
value of toa-tso at present for land yielding in the neighbourhood of 10 yen for a right 
having an annual rent of one yen, the annual income of toa-tso right having a market 
value of 100 yen, is about 10 per cent, of that amount. In Tai-hoku province, how¬ 
ever, where more than half of the dry fields are held in common by savage native 
tribes, an actual sale occurs very seldom. 

SUB-SECTION II.-VALUE OF THE “ SHO-TSO.” 

The market value of the sho-tso is determined by the amount of shu-tso or the 
equivalent in money derivable from a certain piece of land, taking as a standard 
sho-tso of one yen value, as has been explained with regard to toa-tso. The 
price, of course, varies with the class of soil, the condition of the money 
market and the amount of sho-tso. According to information from old inhabi¬ 
tants, the present rate is nearly three times as much as that of the Sieng-fong 
(&H) period (i.e. fifty years ago), when the sho-tso on a first class paddy field 
was valued at about twelve chiu (Jf; for one yen; and nearly twice that of 
the 1st year of Tong-chi 40 years ago), when the value was about 7 or 8 
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chin. The value continued to rise, and since the first year of Koang-sie 25 

years ago), when it was about 5 or 6 chin for one yen, the increase has been over 50 
per cent., and since the 10th year of Koang-sie, when the s/io-ko of a first class paddy 
field was about 5 chin for one yen, it has been over thirty per cent. During the 
Japan-China war of the 27th and 28th years of Meiji the unsettled state of things caused 
a fall in value to 7 or 8 chin for one yen, but this was only a temporary phenomenon. 
At present the value of the sho-tso is 3.5 chin per yen on first class, 4 or 5 chin on 
second class, 6 or 7 chin on third class, and from 8 chin to 10 chin on fourth class 
paddy field. Fertile paddy fields in Toa-ka-lap-po Pai-chi-po (ffiSSil), 

Hen-tek-po (W£jg), Chi-lan-i-po ( 2 £W—IS), and a part of Hai-nan-po (&Uljg), 
in the so-called Tai-hoku plain, cost from 900 to 1200 yen per ka, while in the 
mountainous districts, such as in Chu-tien Bun-san Kee-lung ( 3 £B 6 ), 

San-tian (HJB), and in high districts, such as To-kan-po Pak-li-hon-po 

(Alfiij, and Chi-lang-san-po (j£MlU 3 £), where the farms are of an inferior kind, 
the value of sho-tso per ha ranges between 200 and 900 yen, according to the location 
of the field. 

In actual sales of paddy fields, it is customary to sell all pertinents, such as farm 
houses, building grounds, trees, bamboo groves, forests and meadows. Hence, accord¬ 
ing to the value of the pertinents that of the sho tso is raised or lowered. Moreover, 
the value depends on the amount and existence of the toa-tso, hoan-tso or water rent 
leviable. The value of the sho-fso is not necessarily determined by the productive 
capacity of the farm. This makes it very difficult to ascertain the actual rate on 
farms, but putting all these minor considerations aside, if we say in a general way that 
the sko-Uo rate of a first class paddy field is 3.5 chin ($+) quantity of unhusked rice 
by kon-pien measure—per yen, and that the sho-tso on one ka ( ¥) of first class paddy 
field is 45 cku , then we find that the value of the sho-tso is about 1280 yen per ka of a 
first class paddy field. This is the ruling rate of a first class paddy field in the Toa- 
ka-lap-po and Pai-chi-po (filScffi) districts. If we take the sho-iso rate of 

the most inferior paddy fields to be 10 chin per yen and the 8ho-(80 amount of one ka 
to be 6 cku, the value of one ka of the poorest class of paddy fields becomes 80 yen, 
and this is the case with the poorest paddy fields in the To-kan-po district. If one 
koku (tf Japanese measurement) of rice be valued at 10 yen, the annual income 
from 100 yen in a first class paddy field is about 11.5 per cent.; if it cost 7 yen, 
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which is about the average price for the last three years, the annual income would 
be only 7 per cent. [The payment of tax is supposed to be provided for by a wise use 
of caution money.] The interest for a loan with security such as farms or dwellings 
among the farmers is commonly 5 chu of unhusked rice per 100 yen. Taking the 
price of rice to be 10 yen per Japanese koku it is equivalent to 14.5 per cent. The 
annual interest on money at present is from 13 to 15 per cent. There is a difference 
therefore of about 4.5 per cent, between the income from sho-iso right and that from 
loans. Estimating the cost of rice to be 7 yen the annual income from the sho-tso 
right would be one half of that from loans. The rate of sho-tso in dry fields for every 
100 yen is about 10 yen for a superior class field and 4 to 5 on a field of inferior 
class. Thus the price of dry field sho-tso is somewhat lower than that of paddy 
fields, yet it is less than ordinary interest. This accounts for the fact that in a coun¬ 
try like Formosa, more or less devoid of a general economic system and where credit 
is undeveloped, the land is the only capital and everybody is anxious to possess it. 
This explains the steady and constant appreciation of the price of land. 

What has been said about the market value of the sho-tso right holds good in case 
of sales of confiscated land (U>W E 9 ). Generally, the sale of confiscated land is a sale of 
what remained of the sho-tso right, after a portion of the same right had been confisc¬ 
ated. In case of a partial confiscation of the sho-tso right, the part remaining and at¬ 
tendant objects such as the farm houses, etc., still belong to the sho-tso holder, and 
as it is customary for these fixtures to be included with the sho-tso in the sale, its 
market value, like ordinary sho-tso , varies with the amount of confiscated rent, water 
rent and toa-tso on it. As the confiscated rent is paid in silver at the rate of 1.17 
yen per chu (#) of unhusked rice, the market value changes according to the 
market price of rice. 


SECTION V—LOCAL DIFFERENCES. 

As a general principle it may be said that a local relation between the toa-tso 
and sho-tso holders exists in regard to all Formosan land, but there are two excep¬ 
tions to this. 

1.—One exception is seen in farms where the relation between toa-tso and sho- 
tso has been extinguished by both the toa-tso and sho-tso right having passed into 


Digitized by Google 


Original from 

UNIVERSITY OF MICHIGAN 



— 97 — 


the hands of one person. The toa-tso holders might obtain toa-tso right or vice 
versa by purchase or other means. Sometimes the ton-tso included both the toa-tso 
and sho-tso . This happened when both were confiscated by the government. With 
such a farm the giap-tu may be said to have the right of ownership free from all 
liability of charge, by reason of the merger of rights: Farms of this kind are found 
occasionally in Formosa but the names of toa-tso and sho-tso are still kept up. 

2.—In the Hien-tsung (ft#) and Gi-lan ( 2 BB> districts, there are farms where 
no such relations as toa-tso and sho-tso have come into existence. There may be 
several causes for this; but we merely give the history with regard to the Gi-lan 
district. 

Gi-lan, being situated in an out-of-the-way region, was left desolate till the 33rd 
year of Chien-long 1768 A.D.) when a Tsang-chu (ifcHI) man, Woo-sa (^S>) 

by name, despising the danger from the savage aborigines, settled in the region for 
over fifteen years in the hope of opening the land to cultivation. This object was 
successfully attained for the first time in the 52nd year of Chien-long (1787 A.D.), 
since which time hundreds of Chinese immigrants have come over and engaged in the 
opening up and cultivation of the land. In the 16th year of Tia-ching (JJ|# 1811 A.D.) 
the government for the first time opened the Kamaran Local Government and began 
to exercise administrative power. But before this time there were more than 2400 
lea of cultivated land, and it seems that the relation of toa-tso and sho-tso already 
existed, the giap-tu collecting from the tenants 6 chu of grain from paddy fields and 4 
chu from dry fields as toa-tso. 

When the local government was first opened, the giap-tu applied for permission 
to collect ioa-tdo as before, according to the private arrangement in force, and with 
the understanding that they should pay the government tax. But Governor Yan-tiu-li 
(4B8££|) refused to accede to the request, assumed the toa-tso right on behalf of the 
government and gave the tenants the i-chi-chong-toan a title deed) with 

actual power over the land. After this time the relation between the toa-tso and sho- 
tso entirely disappeared. 

An investigation of the condition of cultivation in the locality after this change 
took place, shows the existence of the names of kong-ho (H^ lessor) and tien-ho 
('teF* lessee), but they were neither toa-tso not sho-tso holders. The kong-ho was the 
party to whom the right of first opening the land was granted, and the lessee was the 
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actual tiller of the soil. When a kong-ho applied for a parcel of land with a view of 
reclaiming it, the government sent officials and examined the land and issued 
a kong-cho (IBM), ordering him to open up the land within a limit of from three to 
ten years, the length of the period allowed depending upon the difficulty of the work, 
etc. The kong-ho sometimes supplied all the capital for the undertaking, sometimes 
a part or the whole of the expenditure was met by the tenants. When the land 
had been brought under cultivation, if the kong-ho paid all the expenses of 
improvement, the farm came under hi* entire control and the lessee became an 
ordinary tenant. But if the tenant bore a part of the outlay, he was released from 
payment of rent for a certain period. Again if the tenant completed the work entirely 
at his own expense, the cultivated land was divided equally between the parties, or at 
the ratio of 4 to 6, according to contract. The government, after examining the 
contract, issued title deeds to the kong-ho and tenant. Thus, though the kong-ho and 
tenant were designated by different terms, their rights over the land for which they 
held title deeds were the same in effect and both were equally giap-tu of the land. At 
the time of the new survey, Lieu-min-choan followed this custom and recognized the 
right of giap-tu; and gave them new title deeds. 

What has been said above concerns only the land on the outside of the native 
boundaries, but in regard to the land inside of the boundaries, to which hoan-tso 
was attached, there existed the relation of toa-tso and sho-tso between the native 
tribesmen and those charged with the payment of the hoan-tso , that is to say, the 
immigrant settlers. Therefore the sho-tso holder was the giap-tu , and the government, 
as in the case of the toa-tso , took off 40 per cent, of the rent and gave it to the sho-tso 
holder, making the sho-tso holder responsible for the land tax. 

The reason for the non-existence of the toa-tso and sho-tso relation in Hien-tsung 
(+£#) has not been ascertained yet, but it seems to be due to the fact that this part 
of the island was only recently settled and there has not been time for the relation of 
toa-tso and sho-tso to grow up. 

SECTION VI.—“TE-POE” AND “TE-KU” (ft ft#). 

Even to-day the terms te-poe (land skin) and te-ku (land bone) are in use in some 
districts to show a legal relation in respect to farms. This relation is often met with 
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in the Kee-lung district. This is simply a matter of custom and is the same in nature 
as the toa-tio and ako teo relation. 

A history of these terms shows that they had their origin in the usages of Fu-tien 
province, where the terms tien-men and tien-kong (B®, B-ft the land face and land 
root) or toa-mio or sho-mio <MB) were used in several localities. Fundamen¬ 

tally they were same in nature as the so-called upper soil (J ;±) and nether soil (T±) 
of Japan proper. The following quotation taken from the shows the 

historical origin of this distinction: — 

4 ‘ The land recorded in the land register was often damaged from some natural 
causes and long left desolate because of the owner’s inability to reclaim it, but 
the owner still had to continue the payment of government tax. In such a case, 
if a person reclaimed the land in the owner’s stead, the reclaimer was termed tien-poe 
and the owner tien-ku. The tien-ku collected rent from the tien-poe and paid the 
government tax, but the amount of rent being very small the market price of tien-ku. 
was very low. If the tien-poe did not wish to till the reclaimed land himself, he sublet 
it to a third person. In this way the relation of the Jcu holder (land bone holder), 
poe holder (land skin holder), and tenant was created, and the Jcu and poe holders 
collected rent from the tenant directly. The poe rent was much heavier than the ku 
rent, [As soon as the relation between three persons began to exist the obligation 
which the poe formerly had to the ku was transferred to the ultimate tenant]. In 
Fu-chu and Fu-nin, the terms tien-men (face of soil) and tien-kong (root of soil) were 
used. The tien-men was the one who paid the land tax and the tien-kong was the 
one who cultivated the land.” 

According to this the tien-ku and tien-poe , the te-poe and te-ku, and the tien-men 
and tien-kong relations in Fu-tien were the same in character as the relations of ioa-tso, 
sho-tso, and tenant in Formosa, though not the same in origin. The only difference 
was that the toa-tso holder collected toa-tso from the sho-tso holder and the sho-tso 
holder received sho-tso from the tenant, while the actual cultivator paid the ku rent 
and poe rent to their respective holders directly. 

It is evident from the foregoing that there existed no direct relation between the 
ku and poe holders. The poe holder could transfer his right freely and when the poe 
holder was changed, the actual cultivator of the land was also changed. Thus in the 
course of years the right of the tien-poe having bee.i repeatedly transferred, the ku 
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holder often lost sight of the one under obligation to him. Yet he had to continue to 
pay the government tax. The Chinese Government, recognising the evil consequence 
of this system, issued order after order during the Yon-tsien (Jtt jE) era prohibiting the 
practice, even going so far as to annul' the right of the poe holder, but to no effect. 
To-day this custom still prevails throughout Fu-tien, and the government apparently 
takes no notice of it. 

The Chinese immigrants brought this custom with them to Formosa and seem to 
have originated the present system of toa-tso and sho-tso in various places, only 
making the sho-tso holder the obligant of toa-tso. The terms tien-poe and tien-ku were 
used in Formosa until the 3rd year of Sien-fong (&H 1853 A.D.), in March of which 
year the Formosan Government issued an order prohibiting the use of the terms, but 
in fact the practice continued to exist under the disguised names of toa-tso and sho-tso. 
The te-poe (soil skin) and te-ku (soil bone) existing to-day are relics of ancient 
custom differing in nature from the tien-poe and tien-ku in Fu-tien, but being the 
same as the toa-tso and sho-tso of to-day. These terms are used in Kee-lung province 
chiefly in connection with beach lands which have been reclaimed from the sea or 
from swamps. Among illiterate people the practice is not uncommon of calling the 
toa-tso and sho-tso, te-poe and te-ku. 

CHAPTER III.—‘"TSUI-TSO” (*» WATER RENT). 

SECTION I.-SYSTEM OF IRRIGATION. 

SUB-SECTION I.—GENERAL REMARKS. 

The giap-tu of farms in various parts of Formosa, in consideration of the benefit 
afforded them of irrigating their fields, were liable for the annual payment of a fixed 
rent according to the size of their fields and the quantity of water used. This rent 
was called tsui-tso (water rent). For fields situated close to mountain streams, water 
could be obtained in quite a simple manner either by digging ditches, or by laying 
bamboo pipes; but for fields of large area near the sea, especially those in the plains of 
Tai-hoku, it was impossible to obtain irrigation by natural means. It therefore became 
necessary to introduce artificial means to secure water, and this was done either by 
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digging pii (ponds) to preserve rain water or making tstri-txun (*#11 small rivers), by 
which means irrigation is successfully accomplished, resulting in abundant harvests. 
Two and sometimes three crops of rice, are obtained annually, throughout the island 
of Formosa. 

Thus pii and tsui-isun are both sources of water supply in Formosa, and give 
rise to water rent. The nature of these sources may be briefly discussed. 

SUB-SECTION II.—“PII” (i* RESERVOIRS OR PONDS). 

Ponds are dug in elevated places to preserve rain water or to take in the overflow 
of taui-tmn. 

They are to be seen in large numbers about To-kan-po (tfclUSI) in Tai-hoku, 
and also in the plains just outside of the Tai-hoku wall. All of these are used for 
irrigation purposes. Some of the larger ones are over several hundred yards in extent 
with a depth of ten feet or more. Having been simply dug out of the ground, no 
dams being constructed, the quantity of water in them is not very abundant. In fact 
the greater number of these pii are nothing more than excavations resulting from the 
removal of clay for building purposes and are little better than stagnant pools. The 
bed of the pond generally belongs to the sho tso holder and is not liable to taxation 
and toa fan (which do not apply to farms converted into pii after the remeasurement). 
It appears that the sho-tso holder is responsible in theory for keeping them in repair, 
but scarcely any repairs have been effected. The ponds have been simply left in 
their natural state. 

SUB-SECTION III.-“TSUI-TSUN” (*011 WATER COURSES OR 

AQUEDUCTS). 

Tsui’Uun are chiefly used for wide and flat fields, where water is naturally scarce, 
and water ways are made by opening a tributary stream from the upper part of a 
river, and by dividing the tributary stream lower down into several smaller streams, 
in order to irrigate the adjacent fields The paddy fields irrigated by Uui-tsun have 
to pay annually a fixed amount of tsui-tso (*ffi, water rent). 

Formerly, under the Chinese government, the authorities in most localities only 
granted permission for the construction of tsui-tsun and controlled disputes relating 
to the use of water, but left all other matters relative to tsui-tsun to private arrange¬ 
ment, refusing to interfere in any way. As a result, a system of private rule developed 
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in connection with arrangements for the utilization of water, and tsui-tsun have been 
constructed everywhere and on a scale which astonishes the visitor to-day. The Toa- 
an-tsun in Tai-hoku prefecture is 24 feet wide and more than 20 Chinese li 

long, irrigating more than one thousand ka of paddy field. Besides this such tsuidsun 
as SIS, E&, B-8S?, etc. are noted waterways. As the government, however, 

have not paid sufficient attention to their construction and oversight hitherto, many 
ffiap-tu (proprietors) of farms have neglected to pay the tsui-tso. Moreover those in 
charge of water courses neglect their duty in respect to oversight and repairs, and it is 
feared that the result may prove disastrous. Lately the Formosan Government is 
believed to have been giving attention to the matter. The following are abstracts of 
usages and laws relating to tsui-tsun :— 

1.—The Opening of “ Tsui-Tsun.” 

Those who open tsui-tsun, thenceforth become tsuifso holders, and acquire the 
right of collecting laui-tio. As different circumstances existed in different localities, 
when tsui-tsun were opened, the modes of opening and management also differed. 
The tsui-tsun may be divided into two classes, those constructed by private indi¬ 
viduals and those constructed by government. 

I.—Water Courses Constructed by Private Parties. 

Among tsui-tsun of private construction differences exist and these may be sub¬ 
divided as follows:— 

(а) .—Water courses opened solely on their own account by kong-su who have 
since become toa-lso holders, for the benefit of the tenants under them. 

(б) . Water courses whose chief tributary streams were opened by kong-su , 
while the sub-streams were opened by the combined labour of the then tenants who 
afterwards became sho-tso holders, 

(c) .—Water courses opened entirely by the joint work of the tenants who became 
afterwards sho-tso holders. 

(d) . —Water courses opened by the combined effort of two or more men of 
means on a partnership system. Such tsui-tsun were designated as joint stock 
enterprises (^K). 

(e) .—Water courses opened by the farmers of one or more chin (villages) in 
co-operation. 
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II.— Water Courses of Government Construction. 


T&ui-tsun of government construction exist in the south of Tai-chu, but the 
method of management there has not been ascertained yet and they cannot be dealt 
with here therefore. 


III. —Control of “Tsui-Tsun.” 

As to the control and repair of water courses and the parties responsible for it, 
a general rule cannot be laid down, each water course having its own rules. It 
appears that the matter has been left to express or implied agreements between the 
parties. As a rule, when water courses were opened, a kind of water guild was 
organized by written contract, by which questions relating to control, repairs and 
rates were determined. Those who are involved in the work of controlling and 
repairing the water system are termed pii master, teun master, (#IIi£), and sub- 

tewn-master (d^lft) etc. 

(a)—Fw-master. 

The jtti-master is the owner of a water way and possesses the right to water 
rent. If a tsui-Uun was opened by one person alone and consequently the tsui-tso 
holder was an individual, there would then be one jro-raaster. 

Should, however, the tiui-tso holder be an associated body, the pii master would 
in that case be that body. The pii master is also called a imn-tau (MsA chief of water 
way) or tsiin-ho (JWF possessor of water way). Persons using the water are under 
liability to pay to the pii master a fixed annual rent. As to the preservation and 
repair of water courses two methods were pursued. In one the pii master undertook 
the repairs both great and small, for the entire water course, while in the other, users 
of the water bore the expense of the repairs for small damages. The distinction 
between great and small damages was as a rule based on the number of coolies 
required for the repairs. 

(b j—T* wi-master. 

The teun-master being subordinate to the pii master, i.e. the water rent holder, 
he was chiefly employed in cases where the users of water bore the expense of repairs 
or where the water courses were opened jointly by a number of tho-Uo holders. The 
method of appointment is by election, all users of the water taking part 
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Should the toi-ton be one constructed by the giap-tu , i.e. kong-m, the duty of 
the isun master is to inspect and superintend the water course and repair small 
damages himself for which the users of the water have to pay a fixed annual water 
course rent. Such water course rent is paid by the water to the tow master over 
and above the tsui-tso which they have to pay to the tsui-tso holder. The term 
(iui-tso, used in its wider sense, includes water course rent. In the event of a water 
course sustaining great damage by accident it is customary for the repairs to be 
undertaken by the pit masters, the expense incurred being collected in one amount 
or in several instalments, from the following harvests, by an assessment based on 
the amount of tsui-tso paid. 

In the case of tsui-tsun opened by the combined labour of shareholders the 
tow-master acts as the representative of all the sho-Uo holders, and looks after the 
management and preservation of water courses, for which a fixed tsui-Uo is paid to 
him yearly. In case no such ton-master is appointed the preservation and repairs 
are provided for by contributions of labour according to the quantity of water drawn 
by each person. 

(c)—Sub- 25 run-master. 

The sub-tow-master is sometimes appointed to serve under the tow-master and 
is elected by the users of water, and his duty is to attend to the diverting of the 
water to the subsidiary streams, to repair the small water gates in the said streams, to 
repair other small damages, to dredge and remove accumulations of dirt and mud, 
and to see tliat there is no neglect or partiality in the distribution of water. For 
this service the users of water pay annually a fixed sum. 

IH.—The “ Kan-pun ” (X/fc work) of Water Courses. 

In constructing toi-tow it is necessary first to acquire the land required. It 
sometimes happens that different parties bought or supplied the land and under¬ 
took the work of construction and subsequent repairs. In such a case, as the water 
course came into existence by the contribution of capital by the giap-tu of the land 
and the labour of the constructor, each of these collected rent for his investment 
The users of the water therefore were liable for the payment of rent to two persons, 
the owner of the land and the constructor of the waterway. The rent collected by 
the owner of the land is called water rent, while that collected by the party who 
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supplied the work is called kan-pun (I^c) and sometimes Icanpun-tdO or 

pii-tau-tso (JSESflt). However, in effect the kan-pun is a kind of tsui-tso, and 
instances of the isui-Uo obligation on the same water course being divided into two, 
are not met with often in Formosa, the only example being in connection with 
Tsan-tu-tsun (3KVJM), and other water courses in Hen-tek-po (H iLjS), in Tai-hoku 
prefecture. 

SECTION II,—CREATION OF THE WATER RENT RELATION. 

The condition relating to the water rent differs according to the manner of 
constructing water courses. These conditions are fixed by contract between the 
kong-su (Hit) and tenants (afterwards sho^/so holders) when the ponds are constructed, 
it being stated if the Uui-taun is opened by the Icong-m or other man of means, on his 
own account, or on joint account. But in cases where the kong-su obtained the land 
from the government or from the savages, and constructed the water course in order to 
attract tenants, there existed no particular water rent agreement, it being in many 
instances included in the contract granted the tenant by the kong-su when leasing the 
land. In respect of water courses opened with joint capital by those who were tenants 
at the time, there was a contract of association between them, and though they 
thereby incurred responsibility for the supply of fixed funds for its future preservation 
and repair, in many cases there existed no real water rent. Even when they elected 
a isun master and paid water course rent, it was simply the result of a joint arrange¬ 
ment, and as a fee for the tsun master. 

Save in the case of a paddy field with a water course provided originally by an 
association of sho-tso holders, it is a general principle in Formosa for owners of paddy 
fields to pay water rent. There are paddy fields here and there for which no 
water rent has to be paid, but this is explained by their proximity to the mountains, 
and use of the natural streams for irrigation. Some paddy fields are exempt because 
they are situated at the end of a water course, in which case the escape water is 
used for irrigation; or because they are served by so-called “wheel-field” water, i.e. 
water from mills erected over dams or near rivers, etc. 

As to the water rent contract itself, it is customary to make a joint agreement. 
Usually it is made between the water course holder and each tenant, both of the 
parties attaching their respective signatures, making out two duplicate copies, one 
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of which is retained by the water course holder and the other by the tenants. When 
the water course is opened by means of the joint funds of several persons, agreements 
are made among them, determining the rights and obligations of each Though in 
such a case no special agreement with regard to water rent is made with the users of 
water, the agreement between the contributors of the funds determines the rights and 
responsibilities of the users of the water. In all cases, it is usual to mention in the 
contract not only the tmi-tio obligations but also the stipulations with respect to 
preservation, management, and other matters. If the sho-tao holder of a paddy field, 
without facilities for irrigation, wishes to obtain a supply of water from a certain 
water course, a deed called mai-Uui-ji (Jf 4 ^ deed of sale of water) is given by the 
water course holder, to the sho-t&o holder as evidence of his privilege to draw water. 
[For particulars of a contract relating to Uui-tso see References Nos. 36-39.] 

SECTION III.-NATURE OF THE WATER RENT RELATION. 

SUB-SECTION I —GENERAL REMARKS. 

The water rent is the relation by which the users of water (i.e. the sho-iso holder), 
becomes responsible for the payment of a fixed rent annually for the supply of fields 
with water for the purpose of irrigation. Therefore unless the water course was opened 
by the kong-su, at his own expense, or by the joint funds of wealthy men or by the 
government, the giap-tu of the fields draw from it their supply of field water; in other 
words, unless the so-called water course holder and users of water are different 
persons, no true water rent relation exists. 

In some cases sho-tso holders or farmers of one or several villages, formed 
themselves into an irrigation association, the members of which contributed fixed 
sums towards the expense of digging a water course. 

Legally speaking, therefore, such a water course was the common property of the 
members of the association, and each member had to bear his share pro rata of the 
expense of repairing and keeping it up. Members of such an association are, there¬ 
fore, possessors of rights and obligations; and, consequently, no water rent in the strict 
sense is paid by them. Sometimes a tsun master and subun-master were elected, 
each member paying them what is called a water course rent, or a fixed annual rent 
as water rent is paid in order to provide for the expense of preservation and repairs. 
However, no one outside the members of the association had any claim to rent. 
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Thus though practically the tsun master appears to possess the right to water course 
rent, legally he is nothing more than the agent of the association, who manages its 
affairs. And though the tsun master may have the right of collecting water course 
rent, this right is not one enjoyed by him in his personal capacity. Hence, it does 
not constitute a true water rent relation. What is here mentioned concerning the 
water course rent applies to cases where the holder of a water course exists as a 
holder of a right to collect water rent, and the users of water appoint under him a 
/sun-master and pay water course rent. 

The nature of this water course rent being as stated, and quite different from 
water rent, although the water rent right owned by the water course holder can be 
freely disposed of, the right (to levy water course rent; held by the tewn-master or sub- 
teun-master, being an official right or delegated right, cannot be transferred without 
the consent of all the members of the association using the water. 

Where a pure water rent relation is created, as already stated, the relation came into 
existence by agreement between the tsun holders and the users of the water, but this 
agreement is what is called a bilateral contract, whereby on the one hand the water 
course holders acquire the right of water rent and take upon themselves the responsibility 
of supplying water to fields and of repairing the water courses, while on the other hand 
the users acquire the right of drawing water, and incur at the same time obligation to 
pay water rent. But it is necessary to investigate the rights and obligations of each 
of the parties separately. 

SUB-SECTION II.-RIGHTS AND OBLIGATIONS OF WATER COURSE 

HOLDERS. 

I.—Extent of the Rights and Obligations of 44 Tsui-tso.” 

(a) Rights.— One of the rights enjoyed by parties entitled to water rent from 
water users, is a fixed annual rent, but the point tliat requires attention here is the fact 
that the right of a tsun holder and the right of tsui-tso are not the same The water 
course holder enjoys as teunrholder the giap-tu right to the water course, while the 
rent right comes into existence as a result of contracts with the water users for 
supplying fields with water. Similarly the right to become a sho tso holder is not 
the same thing as a claim for shotso , and though in the case of sho-tso the actual 
right can at once be designated a sho-tso right, it cannot in the case of water rent. 
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A water rent right not being a giap-tu right to a water Course, it simply signifies 
an obligatory right to claim water rent. Consequently if considered from the point 
of view of water rent right only, it is found to be nearly the same as the toa-t&o right; 
but in nature, it is the outcome of the right of ownership of water courses, as is 
apparent from the fact that the isui-tso right cannot be disposed of separately with 
the right of giap-tu in a water course. 

Even when the water rent right is separated from the kau-pun (X;fc) the 
same explanation holds good, both being rights to collect a fixed rent as 
compensation for water supplied. Viewed from a legal standpoint, there is no 
distinction between water rent right and kau-pun right, the water course having been 
constructed by the combined capital of the owners of the water rent right and the 
owners of the kau-pun right. These two rights combined constitute a pure water 
rent right, and what is collected from water users is divided according to the amount 
of capital furnished by each. In an ordinary partnership, the division of income is 
made among the partners themselves, while the division in this case is determined at 
the outset and each partner thereafter collects what belongs to him directly from the 
users of water. 

(b) Obligations. —The water course holder, together with the acquisition of the 
right to water rent as a result of a contract, assumes, as a rule, the responsibility for 
preserving and repairing the water course. The extent of this obligation and the 
methods of managing and repairing the canals are usually set forth in the joint contract. 
There are, as already stated, two classes of water course holders, one which undertakes 
to repair both great and small damages, and the other which only repairs great 
damages, leaving small repairs to those using the water, according to the terms of the 
agreement. 

In case the water rent holder and the kau-pun holder are different, it is 
customary for repairs to be attended to exclusively by the kau-pun holder. 

Should the water course holder or tom-master neglect his duty with respect to 
repairs, thereby causing damage to water ways and obstructing the flow of water, 
under the Chinese government, upon information being received, interfered and 
compelled the tom-holder or tom-master to make the necessary repairs. 

Whether or not the tom holder in his capacity as giap-tu of a water course is 
liable to pay government taxes or toa-tso , cannot now be decided, the question not 
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having been thoroughly gone into; but the land used in the construction of water 
ways was not as a rule under cultivation, so it would appear that it was not liable to 
government tax. Moreover when about to open a water course, the kong-m and other 
constructors, in most instances, provided for the purpose the land under their own 
control; and in case the land was purchased from others, for instance bought from 
the toa-iso holder, i.e. the then kong-m, it seems that they were not usually liable for 
toa-tso. However, there are a few instances, in which the kong-m obtained the land 
from others (especially from savages) and opened a water course for which they 
assumed an obligation to pay a fixed rent. This was called pii-lau-t&o (SIS®), it 
being a rent which the water course holder had to pay for the land used in construct¬ 
ing the waterway. To all intents and purposes it corresponds to hoan-Uo; but owing 
to the land being converted into a water course, it should be considered a kind of 
water rent, that is a kind of water rent borne by the water course holder. And in 
case the water course is opened by an association of sho-Uo holders, the land used for 
the purpose may be subject to toa-tso ; this point, however, requires further investiga¬ 
tion. 

II. —Transfer of Rights and Obligations Relating to Water Rent, 

The t ransfer of a water rent right is made in the same way as it is created, that 
is by contract, and it cannot be disposed of, unless it is disposed of together with 
the giap-tu right of the water course. The right can be sold, donated or pledged 
and can be transmitted to heirs by succession, and furthermore the owners of the right 
can transfer a part of the right to another person, in which ca>e this other person is 
considered as a joint owner of the water course. Should a water course be the one 
opened by joint capital, each of the holders of the right can dispose of his share. On 
the other hand, a sole owner of such right can invite others to become his partners. 
Such a right was often bought by dividing it into several partnership shares. In case it 
is thus divided into shares, as a rule a special contract is made, in which the rights and 
obligations of the shareholders are definitely stated. Where the Uui-Uo exists 
separately from the kan-pun, both Uui-Uo and kan-pun are dealt with in accordance 
with what has already been stated, but in no case can the giap-tu right in the water 
course be separated from the water rent right, and the right of collecting water rent 
be disposed of alone. 
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According to the views entertained by the Chinese inhabitants, when the right 
to one portion of water course rent is granted to another the water rent right is 
apparently separated and disposed of by itself but that is not the proper interpretation 
of the law. It must still be considered as the disposal of a part of the giap-tu right 
in the water course. 

A transfer of water rent right being a transfer of the water course giap-tu right, 
and water courses having been, as already stated, constructed on a very large scale 
as a rule, and the rent derived from them being ample, the price of water rent right is 
very high, commanding, in not a few instances, as much as from 4,000 to 5,000 yen. 

When transfer of water rent right takes place, the successor thereto acquires as a 
matter of course the right of receiving water rent from the users of water in propor¬ 
tion to the extent transferred to him, and assumes in the same proportion responsibi¬ 
lities with regard to the preservation and repairing of the water course, and other 
obligations involved; thus standing exactly in the situation of his predecessor. It is 
customary to declare in the contract the effects of such transfer. 

III.— Nature of the “Tsui-tso” Right. 

From what has been said, it will be seen that in nature the tsid-tso right is 
purely an obligatory right, though on this point, as in the case of the toa-tso right, 
different opinions may be held. As the tsui-tso right is not affected by the changes 
in the subject of the rights and obligations, the prevalent idea is to treat it as a right 
in rem. In fact there is not the slightest doubt that a right of being an owner of a 
water course is a right in rem. But the right of receiving water rent arising out of 
the agreement between the giap-tu of a water course and the giap-tu of a farm is of a 
different nature, and must be looked upon as an obligatory claim. The contents of 
this right being a fixed remuneration agreed upon as compensation for a supply of 
water for irrigation, according to agreement, there is no distinction between it and a 
contract for certain compensation for the supply of electricity or gas. There is no 
reason why it should be considered as a right in rem simply because it has a certain 
connection with land. But on the one hand, as the claim is one that accompanies the 
giap-tu right to a water course, it is transferred when the giap-tu right to the water 
course is transferred, while on the other hand, as the giap-tu of a field must in any 
case obtain his water from the water course, even though the giap-tu of the field 
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changes. The .new giap-tu enters into the same contractual relation and becomes 
equally liable for the payment of the rent as his predecessor. Strictly speaking, 
therefore, at each change of the subjects of rights and of obligations, a new con¬ 
tract is made, but it is customary for all the terms of the previous contract to be 
adopted and embodied in the new contract. Hence, though a new relation arises 
at each change of the subjects of rights and of obligations, custom as well as the 
nature of the contract provides for the observance of the same rights and 
obligations by the new assigns. From a legal standpoint, the water rent is always 
borne by the sho-tso holder, in which point it resembles toa-tso very much. However, 
where it differs in nature from the toa-tso is clear, not only from the foregoing state¬ 
ment, but from the fact that had it been considered as toa-tso, the reform of Lieu-min- 
choan would also have effected the tsuitso and have reduced it by 40 per cent, as in 
the case of ordinary toa-tso . 

SUB-SECTION III.—RIGHTS AND OBLIGATIONS OF WATER USERS. 

I.—Extent of the Rights and Obligations of Water Users. 

The opposite party in the tsuitso relation is the sho-tso holder, who is the giap-tu 
of a farm. It is usual for all to sign their names to the contract, and in such a 
contract it is customary to designate the tewi-holder as giap-tu and the sho-tso holder 
as tenant. The rights and obligations of water users are as follows : — 

(a, Rights. —Water users have, according so the tmi-tso contract, a right to 
irrigate their own fields from the water courses owned by the water course holder. The 
extent of this right is usually mentioned expressly, in the joint agreement or the deed 
of sale of water, and care is taken to state the dimensions of the water way and the 
quantity of water. 

(b) Obligations. —Water users are liable for the payment of a fixed sum of 
water rent annually as compensation for the supply of water. The amount of this 
rent will be hereafter explained. If the water rent is distinct from the kan-pun (X&) 
the kan-pun has to be paid over and above the water rent, and where the fotw-master 
is elected, the water course rent also has to be borne by the users of the water. 

Although the party liable for water rent is the giap-tu of the paddy field, i.e. the 
sho-tso holder, in not a few cases, by agreement between the sho-tso holder and his 
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tenants, the rent is paid directly by the tenants instead of their lessor. When a toa-t&o 
holder is also the holder of a water course, there are cases, in which only toa-Uo and 
no water rent apart from it is collected. In this case the water rent is included in the 
toa-tio. 

In case the party liable for water rent neglects payment of water rent, under the 
old administration, the authorities on receipt of a complaint from the water course 
holder, made it a custom to interfere and compelled the delinquent to meet his 
obligation. 

II. —Transfers of Right and Obligations of Water Users. 

The right of drawing off water and the obligation to pay the rent for the use of 
water, can be transferred freely, if it be accompanied by the giap-tu right in a farm. 
In other words, when there is a transfer of the giap-tu right over a farm, the right of 
using water and the obligation for water rent are. as a matter of course, transferred at the 
same time to the successors to the right. Should there be a transfer of a portion only by 
disposal or succession, the obligation for water rent must in proportion be borne by 
each farm. No one of the fields watered can enjoy the privilege of drawing away 
water, while another bears the liability for the water rent. The following clauses 
are found in the water rent contract 

These clearly state that the water rent is transferred together with the giap-tu right 
over the farm, but subject to the above mentioned restriction. 

III.— Nature of the Right of Drawing Water. 

The obligation on the part of water users, for the payment of water rent, is the 
counterpart of the water rent right of the water course holder, and its transfer must 
be accompanied by the transfer of the giap tu right. This is clear from the nature of 
the water rent right already explained, but the legal nature of the right of water users 
to draw water, has hitherto been treated with indifference. However, in the interest 
of agriculture in Formosa, it is necessary to determine its nature and ensure proper 
protection. But nothing can be done at present however, as no thorough investiga¬ 
tion has yet been made. Judging from old customs and conceptions prevailing 
among the inhabitants, it appears that the right of drawing water must be recognized 
as a kind of right in rem. Although this right is based upon an agreement, as soon 
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as it is once created (i) it affords a direct power over the running water, (2) not only 
is this right available as against a third party, (3) but should the flow of water be 
obstructed by a third party, the water users can directly take action against him, and 
it is not necessary for them to apply to the tsun- holder, and await his action in suing 
the third person. [References Nos, 40 to 42 show some contracts in regard to the 
transfer of water rent right.] 

SECTION IV.—AMOUNT OF WATER RENT. 

According to old customs, the unit of quantity of water for irrigation is called 
ka {¥). One tenth of this is a kuon ( 3 *) ; one hundredth a li (It); and one thous¬ 
andth a hao (#). It is customary to state clearly, in the joint contract opening 
water courses, the quantity of water required for each field. Although the terms ka 
etc. are the same as those used in measuring the land, they are really of a different 
origin. Ordinarily the measurement is made according to the width of a stream at 
its mouth, and from one to two sun (about 1/10-2/10 English feet) square (of rah an 
measure). But in actual practice there are such differences in the width and depth 
of the water, that it is impossible to ascertain the quantity correctly. Even in the 
same water course, the width of a ka differs in various parts and especially in its lower 
part. There are few men to-day, even among the water course holders themselves, 
who know the exact quantity of water in one ka. In a vague way they are following 
old customs. Usually the water in one ka is said to be a quantity sufficient to 
irrigate a paddy field of five ka in area. 

The amount of annual water rent for one ka of water differs with each water 
course and the situation of the land. Generally speaking, it is about one chu ( 5 ) to 
6 chu (by koupien (S-T*) measure) paid in as a rule in husked rice, and only 
occasionally in silver. There is naturally a difference in the rate according to the 
amount expended in opening the water course. The question whether or not the 
water course holder is under obligation to make repairs also affects the rate. The 
total amount of water rent annually collected by the water course holder differs 
according to the size of the water course. In a large water course it is not less than 
600 chu. 

In the case of water courses for which tsun -masters and sub-tam-masters liave 
been elected to guard against theft of water and to repair small damages, a water 
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course rent of from i/io to 4/10 chu of unhusked rice, besides the foregoing water 
rent, has to be paid, but if such water course pass through fields worked by the water 
users (viz. sho-tso holders), it is customary to forego this extra water course rent. 

Should the kan-pun be collected besides water rent, the rate of the kan-pun is 
about the same as the water rent. In Tsan-tu-tsun ( 9 WIQ) the water rent as well as 
the kan-pun rent is 4 chu per ka. 

CHAPTER IV.—“ TIEN ” (flfl). 

SECTION I.—ORIGIN OF “ TIEN.” 

What is here termed a tien is a tenancy of a farm owned by others (sho-t&o holder). 
The sho-t80 holder who cultivates his own land is not, therefore, a lien. But if we 
trace things back to the beginning, we find that at first the sho-teo holder leased the 
land from the toa-tso holder and therefore was nothing but a tien. This accounts for 
the fact that there still exists among the toa-Uo holders, the custom of calling sho tso 
holders tien-ho (-foaJ 3 ) or tien-jin ('MA). In certain cases, as already stated, the 
transfer of the sho-iso right is called tai-kiun (ill? retiring from cultivation), which 
gives the appearance of a transfer of a farming right; but in reality it is simply the 
result of a certain usage. At the present day the sho-tso holders who cultivate the 
land themselves, cultivate their own farms, and cannot, therefore, be considered as 
tenants or tien. 

The origin of tenancy in Formosa must be sought in the early times when the 
immigrants obtained from the government the right to open up land or obtained 
grants in the plain from the aborigines (savages), and invited tenants to begin the work 
of exploration. But, as already stated, the lessees of these times, though called lessees, 
from the outset enjoyed the right to possess the land and exercise actual power over it. 
They could not, therefore, be regarded as tenants. The origin of the tenancy of 
to-day appears to belong to the second era of Formosan agricultural progress. In the 
early part of the Yon-tsien (®JE; era, there were only few immigrants in the immense 
plain of Formosa. There was no need to rent land from others, for they were free to 
cultivate the wild tracts as far as the eye could reach. But about fifty years later in 
the Chien-long f|era, immigrants gradually increased, the population multiplied, 
and the flat and profitable lands were nearly all occupied by these early settlers, The 
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immigrants of a later day, therefore, had no alternative but to intrude upon the savage 
possessions and explore the wilderness, or to rent and cultivate land already occupied. 
Besides, among the early comers there were many who had far more land than they 
could manage, and they devised a plan by which they could allow these small farmers 
to use their superfluous land. This was the beginning of the tenant system in vogue 
to-day. Subsequently as the farming system became well organized, and competition 
among tenants gradually increased, many neglected the payment of sho-tso. This 
state of things led to the introduction of a practice of exacting caution money called 
ri-te-gin beforehand, as security for the sho-tso obligation. As the rate of 

rent afterwards increased and the price of rice further advanced, the amount of caution 
money gradually advanced, and to-day from 50 to 300 yen for roo chu (S) of sho Uo 
are demanded as caution money. 

SECTION n.-CREATION OF “TIEN” RELATION. 

SUB-SECTION I.—GENERAL REMARKS. 

The tien relation is created by a contract between the sho-tso holder (namely 
giap-tu) and the lessee (namely the actual cultivator), which contract is usually made 
in writing and is called (deed of lease) and sometimes MIR4 s , 

IE***?, there being no fixed term. As a rule two copies of the deed are made and, 
after both giap-tu and “lessee” have signed it, each party retains a copy* There 
are cases in which only one copy is made and this is given by the lessee to the giap-tu. 

In such lease a surety (ftA) is required, and this surety is responsible for the 
rent in case the tenant neglects payment. Lately when a lease lias been made, the 
tenant has been required as a security for the fulfilment of his obligation to deposit a 
fixed amount of money, which is called caution money (Rt^fefi). 

The object of the lease is cultivated land, that is a farm; but as already 
mentioned, the lease covers not only the farm but the dwelling houses and farm sheds, 
also places for drying rice, vegetable garden, wells, etc. All these things belonging 
to the farm are usually mentioned in the contract in detail. 

A lease is generally for a fixed term. A lease for an unlimited term or an 
emphyteusis is seldom met with. The usual term is for three years. In rare instances 
it is for sixty years. So long as the tenant pays his rent, according to agreement, it is 
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usual to continue the contract, though the term may have expired. This fact is often 
mentioned in the contract. Consequently there are cases in which land has been 
leased during a period of several decades although the contract was only for three 
years originally. Recently, however, as the price of land has advanced, there has 
been a tendency on the part of the sho-tio holders upon expiration of a lease, to make 
a new lease to other parties in order to increase the caution money. [See References 
Nos. 4, 43, 44 concerning lease contracts.] 

SUB-SECTION II.—CAUTION MONEY “SI-TE-GIN 

Caution money being a kind of security is of the same character as shi-ki-kin 
(**) for houses rented in Japan proper. During the term of the lease the giap-tu 
may use the money free of interest, and when the tenant neglects to pay the sho-t&o 
rent or other rent the amount is deducted from the caution money. And when upon 
expiration of the lease, the field with its pertinents is returned, should there be damage 
for which the tenant is responsible, the money is retained for a time, or a sum by way 
of compensation is deducted. Should, however, there be no default in the payment of 
rent on the part of the tenant, or if he fulfil all obligations relating to the return of 
the farm on expiration of the lease, the giap-tu must refund the whole amount to the 
lease-holder. This custom seems to have been brought into existence by reason of the 
fact that the tenants of Formosa, at first, consisted chiefly of roaming people without 
money or moral sense and this necessitated special measures for the protection of 
rights. Moreover the jurisdiction of the Courts afforded little security at that time. 

The amount of caution money is fixed by agreement among those concerned, 
the amount of sho-tso being taken as the standard. The sum is mentioned clearly in 
the contract. The amount differs according to the class of fields, the existence or non¬ 
existence of farm houses, etc., and their condition. It also fluctuates with the market 
quotation for rice, etc. It has a tendency to advance gradually as financial conditions 
progress. At present it is from 50 to 300 yen or thereabouts for 100 ehu of sho-Uo; 
the usual amount being from 100 to 200 yen, though in localities of inferior land it is 
still less. And in case of the lease of a dry field, with which as a rule no farm houses 
etc. are connected, the caution money is smaller in proportion, being from 20 to 50 
yen per lea, When the eho-tso is paid in advance, it is generally called a ready pay¬ 
ment and it is customary in that case to forego caution money. 
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As to the time of payment of caution money, the lease being as a rule concluded 
in August (of the lunar calendar) of the year preceding the year in which the lease 
actually commences, one-tenth of the whole amount (for instance, 20 yen for caution 
money amounting to 200 yen) is paid in as bargain money, and when the harvest of 
Autumn rice of that year is gathered four-tenths more (80 yen) is advanced, and in 
October, another four-tenths is paid, and lastly when the tenant moves into the farm 
house (usually ten days before the winter solstice) the balance is paid in full. 

SECTION III.—NATURE OF THE “TIEN” RELATION. 

The tenant obtains by the creation of the lease relation a fixed right and assumes 
a definite obligation. 

I.—Rights of the Lease-Holder. 

The lease-holder can freely cultivate the fields during the term of the lease and 
enjoy the fruit thereof. He can reside in the house belonging to the farm and rented 
along with it, and use all other pertinents as may be advantageous to him. Although 
the tenant is at liberty to determine the method of farming, and how he shall utilize 
the land, it is necessary to obtain the consent of the giap-tu if he wants to alter 
the shape or nature of the land, or rebuild the farm houses. In case he does 
this without the proprietor’s consent, he is under obligation to restore things to the 
original condition when returning the property. 

The obligation to repair and rebuild the farm houses does not rest upon the 
tenant, but upon the giap-tu. The tenant has only to render assistance. If the 
dwelling house be damaged by storm, flood, etc. the tenant, therefore, does not 
sustain direct loss of any consequence. 

The tenant however is responsible for the preservation of the fields. If they are 
desolated even by natural causes, he can not demand exemption from the obligation to 
pay rent nor can be demand a reduction of the amount, and in addition to this he is 
held responsible for repairs. 

The right of the tenant cannot be disposed of nor can he sublet without the 
consent of the giap-tu. In case of sub-letting with the consent of the giap-tu } the 
new tenant takes the place of the original one, and becomes the direct tenant of the 
giap-tu 
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II.— Obligations or the Tenant. 

The chief obligation of the tenant is the payment of sho-tao. The rate of aho-ieo, 
as already mentioned, is on paddy fields generally from 4/10 to 6/10 of the entire 
crop, being about from 6 to 50 chu (H) per ka, while on dry fields it is from 5 yen to 
35 yen or thereabout Consequently the income of the tenant at the present time 
does not generally exceed 4/10 of the entire crop. As the income is not sufficient for 
a year’s subsistence, the advance in the price of rice and occasional damages to the 
field, force the tenant more and more into a state of want. 

The sho-tso is paid after harvest, generally in June and October (lunar calendar), 
in equal parts or at the rate of 7 : 3, and the payment is made in unhusked rice as 
stipulated in the contract. But in the case of land of inferior quality, the entire 
amount is usually paid in at one time, after the harvest of the summer rice (sec. II. 
sub-sec I.) and in the case of dry fields, the whole amount of sho-tso is generally paid 
in at once. As already mentioned there are cases in which payment is made in 
advance. 

The sho-tso obligation is not subject to change according to the abundance or 
meagreness of the harvest, which fact is, as a rule, explicitly inserted in the con¬ 
tract. Thus even in case where the harvest has been reduced or entirely lost by 
natural causes or in any other way, no reduction or exemption can be claimed. 
However, there are cases in which on the tenant’s reporting to the giap-tu a state of 
drought or other damage, the giap-iu has investigated the actual extent of the damage 
and either granted a reduction, or allowed the payment to be made good from the 
crops of the following year. 

The tenant, besides the obligation for the payment of sko-tso f is usually liable, 
according to agreement, for toa-tso tsui-tso (Affi.) hoan-tso (Hffi) etc., all of 

which is stipulated in the contract (see sec. II. sub-sec. I) These toa-tso and tsui-tso 
obligations are in addition to the sho-tso . They have to be paid by the tenant direct, 
in place of the sho-tso holder, to the party to whom they are due. 

III.— Nature of the Lease (Right of Tenancv). 

From the foregoing statements it will be seen that the lessee or tenant in For¬ 
mosa rents or hires the land with the object of farming, and the right enjoyed by him 
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is nothing more than an obligatory right based on agreement, against the sho-tso 
holder, that is the giap-tu . 

An apparent exception to this may be found in the case of a confiscated farm. A 
confiscated farm, as already mentioned, is a farm, a portion or all of the toa-tso or sho-tso 
of which has been confiscated by the government. When a portion of toa-tso or sho-tso 
is confiscated, the original giap-tu retains his sho-tso right in whole or in part, and may 
continue to be regarded as the giap-tu. In case the whole of the sho-tso is confiscated, 
however, the original giap-tu apparently loses the shi-lso right and ihe government takes 
his place, while he becomes a mere tenant of the land This is the most common view, 
but it must not be forgotten that, contrary to this conjecture, the original giap-tu still 
retains the power of disposing freely of this farming right, and this would be impossible 
if he were merely a tenant. Some authorities have been induced from this fact to regard 
his right as a peculiar kind of lease, something in the nature of an emphyteusis. This, 
however, seems incorrect, the right of receiving sho-tso being only an effect of the 
sho-tso right, and not its substance. The confiscation of sho-tso by the government 
does not go beyond the confiscation of the right of collecting sho-tso. The act 
does not extend to the confiscation of the sho-tso right itself. This is evident from the 
fact that, notwithstanding the sho-tso right has in certain cases been declared confiscat¬ 
ed by the Government, the farm houses are still owned by the person who has been 
deprived of the right. This being so, the sho-tso right of the confiscated farm must 
be deemed to continue in the person subjected to confiscation, and consequently he 
is in a position to dispose of his right. No such right as an emphyteusis is either 
created or transferred. 

CHAPTER V,—•“TE-KI-T 30 ” RESIDENCE LOT RENT). 

SECTION I.—ORIGIN OF THE “ TE-KI-TSO ” RELATION. 

As immigration into Formo^ increased and more land was brought under 
cultivation and as the density of the population increased, the economical and social 
conditions of the time necessitated the establishment of towns in various parts of the 
Island. Some towns were laid out on plateaus, others on land reclaimed on the sea 
shore, as the town of Kee-lung HEX (Reference No. 45), and still others on cultivated 
farms. Some were laid out by agreement among the people or by the land owner 
with the simple object of raising the value of his property by letting parcels of land 
to others for building purposes, on easy terms, and others still were started by 
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government order or under Government encouragement (Reference No. 46). Thus 
each town has a history of its own, and it is impossible to give a full account of 
each one. The government order issued concerning Kee-lung and Man-ka (IBB), is 
sufficient to show the conditions of the time when these towns were established 
(Reference No. 45 and 46), and the order concerning the laying out of the town of 
Tai-hoku, in which the hoan-Uo and toa-tso of the land were relinquished (Reference 
No. 46), will show how anxious the government were to encourage the opening of 
towns. 

A person who desired to build a house, if he had no land of his own, had first to 
obtain a grant of uncultivated farm land from others and, providing the necessary 
labour himself, to convert it into a building lot. But as was said with respect to the 
toa-tso and sho-tso , in a country where the idea of law is undeveloped, the owner of 
the land does not allow his right over the land to be totally extinguished when he 
makes a grant of it to others for building purposes, but makes it a source of perpetual 
income in the form of rent from the one in possession. Thus the custom originated 
of the one who built a house on a lot granted to him paying a certain annual rental. 
The lot thus used was termed te-ki (JfcJK building lot) or tu-le (@*fe; tu means to 
put or place, hence a building). The one who granted the land is called te-ki-tu 
(&3£± the owner of the lot) and the one who built and owned the house is called 
tu-tu the owner of the building). The compensation paid by the tu-tu to the 

te-ki-tu is called hien-shao-gin cash money) and the rent which is paid by the 

tu-tu perpetually is termed te-ki-tso (JftSffl), te-ki gin {ft £fi), te-ki-tso gin (ifcJtffijft), 
or te-tso-gin (Jfcffli&j. 

Thus the te-ki-tai relation has a very ancient origin, but is not so old as the 
toa-tao and sho-tao relations. As the te-ki-ton was cheap, compared with the profit got 
from the building of houses, the obligation to pay rent was performed without delay 
and very few cases of dispute occurred. 

The te-ki, as will be explained later on, was under no obligation to pay the 
government tax. For these reasons there were few instances in which the govern¬ 
ment publicly recognized the right of the te-ki by issuing orders, as was done 
in the cases of toa-tso or hoan-tso. But in the town of Tai-hoku the govern* 
ment often issued orders or called the builders of the houses together and gave 
them instructions as to the methods of laying out the streets and of fixing the 
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rate of fe-ki-tso, thus protecting the interest of the tu-tu and the right of the te-ki 
holders (Reference No, 46), And it was customary in Kee-lung district for the 
builder of houses on land reclaimed from the sea to pay tc-ki-tso to the Kin-an temple 
(*£»). But later on, as wealthy people began to buy up the te-ki-tso right, the 
local Government issued an order in the 23rd year of Tia-ching {MM) that the 
te-ki-tso should be paid to the Kin-an temple as before, (Reference No, 45.) As is 
seen by these instances, the collection of te-kt-iso was considered a fixed right in the 
time of the old Government. 

But as the government never recognized building lots in their system of land 
classification, there was no obligation for the payment of a tax attached to them. 
Hence, if the building lots were formerly waste land or reclaimed land on the sea shore 
no government tax was collected from them, and if they were farm land the tax was 
paid for a farm and title deeds as such were given. 

As has been said, in building lots where the te-ki-tso relation already existed, the 
legal state of things is more complicated than in the case of farms. Thus there was a 
te-ki holder above the tu-tu and if the lots were under obligation to pay ioa-tso or 
hoan-tso there was the toa-tso holder or hoantso holder above the te-ki holder. 

[The government orders relating to the laying out of Kee-lung, Man-ka and 
Tai-hoku will be found in References No. 45 to 46.] 

History of Tai-hoku City. 

The following is the report of the I.and Regulation Bureau concerning Tai-koku 
City:— 

In the 48th year of Kang-hi (UtSRj, i.e 191 years ago, a landlord by the name 
of Tan-loa-chon (PUB*) obtained a grant of some uncultivated tracts of land in the 
district of Toa-ka-lap-po as the result of negotiations with a savage tribe, 

Ke-pon-sha (jtvRi&j. The way of obtaining land, at that time, was very simple. 
Some meat, wine, and money were first sent to a native tribe, from whom a Kong-hi 

reclaiming permit) was obtained, and a promise was given them to pay a certain 
sum of rent when the opening of the land had been completed. Since that time the 
land has changed hands several times, and at the time of Ku-a-san (fPH^), Ku-shon- 
cho and others they sold the land of Lin-sien-tso (tfc'tfl) who, in turn, 

invited several tenants and kept them steadily engaged in opening up the land. 
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Since the 9th year of the Yong-tsien (P£lE) era the place has been converted into a 
wide-spreading plain. There then arose a relation of toa-t&o and sho-tso holders 
between the kong-su and tenants. Those who wanted to be tenants had to pay toa-tso 
to the kong-su and at the same time they had to pay hoan-Uo to the savages in 
the kong-su’s stead. 

Later on Lin-sien-tso (tt/flcffl) and others sold their toa-tso right to Lin-kon-pau 
and the latter again, in the 19th year of Tia-ching (XH) mortgaged his 
right to On-ka and On-tson-san (iEiHJi) ; and during the eras Tau-koang ( 3 t 3 te), 

Sien-fong (&J 5 ), Ton-tu, (£?&) and K.oang-sie, there had been so many sales 

and mortgages that the right came into the possession of many toa-tso holders. The 
hoan-tso was first payable to Ke-pon-sha (iJSSit), but 30 years ago it came into the 
possession of Lui-long-sha (ffiffiih). 

The site of the present city of Tai-hoku consisted then of a number of paddy 
fields with farm huts and bamboo groves, scattered here and there. But in the 4th 
year of Koang-sie men by the name of An-tin-fun Li-chin-lin ( 3 ^ 8 $) 

and other inhabitants of Man-ka secured kip-tu (grant) of lots No. 28, 29 and 30 in 
the 2nd block of the present Fu-go street from the owner Go-guan-chong 

and thereon they for the first time built stores and shops. Later on, Chin- 
bun-sien (SB 2 FML) and others from Tai-to-tei (;Jcfl8JS) settled in the vicinity of Fu-hen-yu 
street and they were followed by people of various districts who built 

stores on Fu-zen ($fffl) street. In this way streets and squares were formed in the 
course of time. In the 4th year of Koang-sie (the kau-pon (#W Examination 
Hall), and iti the next year the city hall (IflFM) and Bun-bu temple (iiftJjB) were 
built. At that time there were only two streets in the city, namely Fu-go street 
(Jfif&ffi) and Fu-zen street (Jff'Wilrj. The other parts were still covered with paddy 
fields. But in the 6th year of the same era Sei-mon street (HF 93 f 1 was founded and 
immediately after Kau-mon street (:fcn8S) was peopled, and in the same year the 
foundation of the City wall laid. This wall was 4120 feet long on the eastern and 
western sides, 3420 feet on the southern and 3400 on the northern side, and it was 
not finished even in the 8th year of the same era. At that time the inhabitants 
within the wall were all officials and those who had some relation to them; very few 
merchants and traders settled inside the city wall until the 10th year of the same era 
when two Yamen called Fu-tien-su and Fu-tai (ttla) were added. Tin's 
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suddenly gave life and prosperity to the place and the whole aspect of the city 
improved very noticeably from that time. 

Prior to that time, in the 5th year of Koang-sie Tan-sien-tu (BtlLR), the 

then governor of Tai-hoku city, issued an instruction to encourage the erection of 
houses by the people. He advised them that those who built stores therein should 
pay Yen 15 as hien-ahao-gin (SUMS) for a house lot of 18 feet wide and 240 feet 
deep and further pay Yen 2 annually as te-ki-gin to the landowner. But such instruc¬ 
tion did not prove quite satisfactory, for the landowners pointed out to the Governor 
that it was the outcome of looking only at one side of the shield and not the other. 
Every farm, they reminded him, was held liable for hoan-tao and toa-tao. And so long 
as their rents had to be paid no landowner would lease their farms for building 
purposes, and without such grant no one would build. So they asked the Governor 
to issue another instruction to the effect that those who granted farm lands for building 
purposes should be exempt from hoan-tao and toa-tao, and at the same time that taxes pay¬ 
able by the toa-tao holder should be annulled. In this way, they said, two birds could 
be killed with one stone The government listened to this petition and adopted it. 
But on the other hand the toa-tao holders, both savages and Chinese, were offended 
by this change and petitioned the government, saying that the income of hoan-tao or 
toa-tao had been a vested right handed down from distant ancestors. They argued 
it was an everlasting right, of which they could not be deprived by the mere issuing 
of an instruction. Upon this the Governor, Tan (Hf), issued another instruction saying 
that, even if there were a fortified city, if there were no convenient building lots who 
would buifd houses ? So the question would be discussed when the foundations of the 
city were completed. Thus the dissatisfied parties were quieted. Since that time 
there have been no te-ki-tu building lot owners) within the wall who paid either 

hoan-tao or toa-tao, but on the strength of Governor Tan’s instruction to release the 
builders from the payment of rent, neither the savage nor Chinese toa-tao holders have 
been able to do anything against such delinquents. 

The Standard of Calculation of “Te-ki-gin” and “ Hien-shao-gin ” 

within the City Wall. 

Suppose the amount of sko-tao grain to be collected from one ka of paddy field 
to be 30 ohu and the price of one chu be Yen 1.40, then the whole value of 
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the grain rent for one lea is Yen 42. Now suppose 21 building lots of 18 feet wide 
and 240 ft. deep be allotted out of one lea of paddy field, the rent to be collected from 
such one lot would be Yen 2.00, which is the basis lor the calculation of te-ki-gin. 
Further, the price for one building lot was Yen 35, from which if we deduct te-ki-gin 
for ten years (ten years’ interest at jo per cent per annum—equal to the principal) 
Yen 15 will be left. This, then, was the hien-shao-gin of one building lot See the 
following formulas:— 

Sho-tso amount=te-&i-teo amount 
Value of land - (te-ki-tso multiplied by io)=hien-skao-gin. 

SECTION II.—THE CREATION OF THE “ TE-KI-TSO ” RELATION. 

SUB-SECTION I.—GENERAL REMARKS. 

The te-ki-Uo relation is created by the granting of a piece of town land for 
building purposes. Though the te-ki-tso relation is not created except with respect to 
a building lot, all building lots do not come under this category. 

L—The te-ki-tso relation is not created unless the houses and shops are built 
within town limits. No relation of the kind exists in hamlets where the houses are 
scattered here and there, being farm houses, belonging to the giap-tu of the farm and 
let to tenants together with the land. 

II.—The te-ki-tso relation is never created except where the house is built on 
land granted by others. If the house is built on one’s own land, even if the holder 
lets the house to others, no te-ki-tso relation is created. , 

But on the other hand, all the land which is let out as building sites becomes the 
object of a te-ki-tso relation and the tu-tu acquires the tu-tu right over the entire land. 
Hence, his right includes not only the lot on which the house is built, but also the 
unoccupied part of the lot. 

The point that calls for special attention in this respect is that relating to foot 
paths (JS fiPW). The streets in Formosa, like those in North Italy, have a carriage 
way in the middle and drains on both sides, and the side walks or foot paths are laid 
under the eaves of the stores or dwellings on both sides of the street in order to protect 
the passers by from the intense heat of the sun and the frequent rainfall. Even the 
carriage road in the middle of the street was at first furnished by the owners of the 
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land along which the street was constructed. Subsequently it was appropriated by 
the government which had first measured and planned the road. But the foot path 
is still pertinent to the building lot on the side of the street and belongs to the owners 
of it. The owner can put his goods on the foot path, or construct a gate. He is 
free to cut the thoroughfare, or to let a portion of the land to others for the setting up 
of stalls at a certain annual rent, and the government has nothing to do in the matter. 
In other words the building lots in Formosa include the foot path along it besides the 
building lot itself, and the right to dispose of the foot path. 

The te-ki-Uo relation is created by the granting of te*ki. It is usual now-a-days 
to draw up a written contract at the time of the transaction; but in former days it was 
done verbally. To speak of Tai-hoku province, in such towns as Tai-hoku ( » 4 b$fi$ 3 ), 
Tai-to-tei and Shin-ki-gai (JfrJg §) the te-ki is granted by drawing up a written 

contract, but in such an old town as Man-ka (ASH*) it rests on a verbal agreement. 

This granting of te-ki by a mere verbal agreement constitutes the most important 
exception to the general rule that the creation of all rights relating to land in Formosa 
is based upon a written contract. When immigration first began, the giap-tu of the 
land, from a desire to collect the people in towns in as short a space of time as 
possible, chose the easy and simple method of verbal arrangements instead of going to 
the trouble of getting an amanuensis to draw up a contract. The verbal promise, 
however, was just as effectual as the written contract. 

If a deed is executed granting the te*ki it is usual that a Idp-ji is drawn up; 

the heading is &#t*lL£ 5 S, ttt* or -frtf 

there is no fixed form. But sometimes a te-Id is granted at first by verbal agreement 
and afterward a deed is executed. The deed is handed over to the tu-iu by the te-ki 
holder, thus recognizing the tu-iu right. 

The deed specifies, besides the location and the sites of the lot, that the te-ki 
holder grants the te-ki and permits the building of a house on it, for which grant the 
tu-iu (house owner) undertakes to pay a certain annual rent in silver. Some deeds 
also contain articles of some importance as to the rights of the parties concerned, such 
as the kind of house to be built (thatched or tiled), the method of construction (kind 
of fences, etc.), and provision against possible delinquency in payment of te-ki 
rent, etc. 

Besides the promise or the payment of te-ki-tso (residential lot rent), it is 
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necessary, as a general rule, in creating the te-ki-'80 relation, that the so-called 
hien-shao-gin ( 3 LSS 38 compensation money in cash) is paid for the grant of the ie-ki, 
which subject will be dwelt upon at some length further on. 

The te-ki-tso relation is created by the granting (J&ft) of te hi, a deed of 
grant being executed, as has been said; but occasionally a deed of sale (J{^) such as 
BUS, ttlEKfE, etc., is made instead of a deed of grant (SP£) 

and this also created the te-ki relation. In this case, the te-ki holder transfers his 
te-ki to the tu-tu and at the same time acquires the te-ki-tso right. Strictly speaking, 
the sale of te-ki means the transfer of the sho-tso right, just as the sho-tso is sold, and 
in consequence the buyer of the te-ki ought not to be under any obligation to pay 
rent. But in reality it is not so. It seems from the fact that the giaf-tu right of the 
ie-ki is transferred to the tu-tu by the creation of the te-ki relation, they inferred that 
the creation of te-ki involves the alienation of the giap-iu right as in the case of sho-tso; 
and this conception led them to execute a deed of sale in granting te-ki. In effect it 
is the same as when a deed of grant is drawn up. 

SUB-SECTION II—“ HIEN-SHAO-GIN ” (%«« CASH COMPENSATION.) 

Hien-shao-gin is a sum of money paid once for all by the tu-tu (house owner) 
as compensation for the grant of a te-ki (residential lot), at the time the transaction is 
closed The term hien-shao (IB£8), which means a present or cash payment, is used 
in opposition to te-ki-tso which is payable in the future and perpetually by the tu-tu . 
The nature of hien-shao-gin is as follows :— 

(1) The name hien-shao-gin is sometimes termed si-kic-hien-shao-gin 

current price cash money), si-kie-gin currrent price), or bai-gin (Jffi sale 

money). Generally speaking, the term hien-shao-gin is used when the contract is a 
deed of grant, and when a deed of sale is executed the term si-kie-gin or bai-giti is 
used, because in such a case it was considered to be a sale of te-ki. But as to the 
nature of the terms used there is no difference. So even when si-kie-gin is promised 
in the contract, there may be the obligation of te-ki-tso, and when hien-shao-gin is 
promised the te-ki-tso obligation may not be attached to it. 

(2) The contract of the hien-shao-gin . When a te-ki is granted, it is usual 
that the hien-shao-gin is paid, but not always. As a general rule, when a parcel of 
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cultivated land is granted, as a te-ki, the hien-shao-gin is paid, because as some 
labour has been already expended in opening up the land and as the te-ki-tso amount 
is small, compared to the income from the farm, the owner requires compensation for 
the loss sustained by converting his farm into a residence lot, which is less productive. 
Therefore in the town of Tai*hoku, which was originally farm land, the government 
ordered the payment of a fixed hein-shao-gin, So it was in Man-ka (IfcOT); but 
in Keel-ung ( 3 £EiS), where the residential lots were made out of reclaimed land on 
the seashore, the payment of hien-shao-gin is in many cases not stipulated in the 
contract. 

Whether the contract is written or verbal, it makes no difference as to the 
existence or non-existence of hien-shao-gin. Only in case the contract is written, the 
promise of hien-shao-gin and its amount, are clearly written down, and when the 
payment was made this fact was also entered. 

Such being the case, the hien-shao-gin is not an indispensable condition of the 
te-Jci grant, and as the existence of hien-shao-gin wholly depends on the circumstances 
at the time of the grant, it does not affect the right and obligation of the te-ki-tu 
(grantor) and tu-tu (grantee). Even where no hien-shoa-gin is paid, the giap-tu right 
over the lot is still transferred to the tu-tu, 

(3) The Nature of hien-shao-gin . As the hien-shao-gin is a compensation for 
the grant of a residential lot, it can be said to be a part of the selling price of the 
giap-tu right on the lot. This is because the si-kie-gin and bai-gin do not differ in 
nature. 

But hien-shao-gin can not be said to be the whole of the compensation for the 
grant of the lot, for the lot has to pay a fixed amount of te-ki-tso annually in addition 
to the hein-shao-gin. In case the hien-shao-gin is treated as a payment in advance of 
the annual rent which is to be paid perpetually, there cannot be created a te-ki-tso 
obligation. In such a case the fact that no te-ki-tso is charged, is duly stated in the 
contract. In this case, though the term hien-shao-gin is used, in fact it is nothing 
but the selling price of the land (i.e. of the giap-tu right), and though in name it is 
a grant of te-ki, in reality it is the transfer of the giap-tu right or sho-tso right itself. 

As the hien-shao-gin is the price for the grant of a residential lot and not a 
security for te-kirtso, as the caution money is, it has not to be refunded by the grantor 
under any circumstances. 


Digitized by Google 


Original from 

UNIVERSITY OF MICHIGAN 



— 128 — 


(4) The Amount of Hien-*haogiiu The amount of hien-shao gin is clearly 
stated in the contract and is fixed by the agreement between the grantor and the 
grantee of the lot, hence, there is no fixed standard. But ordinarily it is about 
seven or eight per cent, of the value of the land (i.e. the market value of the sho-t&o 
right), and the location of the lot is also taken into consideration in fixing the 
amount. Usually the kien-thao-gin amount is fixed for the entire lot, but sometimes 
it is fixed according to the dimensions of the lot. 

Inside of Tai-hoku town wall, as was said before, the amount of te-ki-tso and 
hien-shaogin was publicly fixed by government order issued in March, 5th year of 
Koang-sie According to this order, the te-ki-tso is Yen 2—annually, and 

hien-shao-gin Yen 15 —per one lot (about 18 feet wide and 240 feet deep). This 
hien-shao-gin amount was determined by subtracting the amount of te-ki-tso for 
ten years, from the current price of the land at the time. In Man*ka (Off ) and 
Tai-to-tei (;k$8J8) and several other places, the hien-shao-gin was also fixed by the 
government. But as the price of land advanced with the development of social con¬ 
ditions such a rate could not be adhered to. [References No. 47 to 52 show 
some forms of deeds concerning building lots.] 

SECTION III.—NATURE OF THE “TE-KI-TSO” RESIDENTIAL 

LOT RENT) RELATION. 

When the te-ki-tso relation is created by the grant of tu-te residence or 
building lots) the tu-tu (Sf± house owner) assumes the obligation of te-ki-tso and the 
te-ki-tu (Jt£±) acquires the right of te-ki-tso . To ascertain the rights and obligations 
of the parties concerned it is advisable to consider each separately. 

SUB-SECTION L-RIGHTS AND OBLIGATIONS OF “ TU-TU " 

(HOUSE OWNER). 

I.—Contents of the rights and obligations of “Tu-tu.” 

The tu-tu (house owner), as the name indicates, is the builder of the house and as 
such has complete ownership. As already stated, complete ownership of land was not 
recognized in Formosa according to the old customs, and, as will be shown later on, 
the land and the houses built thereon were considered as one and inseparable. The 
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reason why complete ownership in a house is recognized is, that the house was not 
made the object of a government tax or tso right and was not subjected to a charge of 
any description. But from the fact that the house and lots are considered as 
one, it naturally follows that the right in both house and lot could not be 
vested in separate persons. And even in cases where the house and lot belong to one 
person, there is a difference between the right relating to the house and that over the 
lots. Consequently while complete ownership of the lot cannot be exercised, that in 
the house is recognized without hesitation. Besides ownership of the house, the tu-tu 
has the following rights over the building lot. 

1. —The tu-tu has the possessory right of the building lot. 

2. —The tu-tu can freely use the building lot and take what it yields. 

The tu-tu right being unrestricted in this respect, the tu-tu can reconstruct the 
house or alter the nature or form of the building lot without the consent of the te-ki-tu , 
that is, he can convert the building lot into a farm or can even damage or destroy it. 
However, at times, some restriction as to the kind of house to be built is laid on the tu-tu, 
in which case it is stated in the contract. In such a case the tu-tu, of course, cannot 
acquire the tu-tu right until he fulfils the condition by building a house of the kind 
agreed upon, but when he has once acquired the rights, it seems he can reconstruct 
or destroy the house or alter the nature of the building lot without risk of losing the 
tu-tu right. 

3. -If the building lot be injured or taken by force by a third person or by the 
te-ki-iu (grantor', the tu-tu can demand compensation for the loss thus sustained, or 
the return of the land. 

For all these rights, the tu-tu is under obligation to pay building lot rent to the 
grantor. In some localities, the tu-tu is recognised as giap-tu and a title deed (£W-) 
is given to him, and in such cases the tu-tu is responsible, not only for the rent, but 
for the government tax also. 

The right of the tu-tu is restricted in various ways by law or custom. For 
instance he is prohibited from erecting a building that might be a source of danger or 
injurious to health. But these are public restrictions on his right, and cannot be 
deemed as actual obligations. 
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II.—Acquisition, Ixdss and Transfer of the “Tu-tu” Right. 

The tu-tu right, unlike toa-tso and sho-Uo , being a right that can be created when 
a person builds a house on land granted by others, there is not only a transfer of a 
right already existing, but the creation of a new right. Since the annexation of the 
Island to Japan, the urban population has increased and accordingly the creation of 
tu-tu right has become more frequent. The method of its creation is, as already 
stated, either by verbal agreement or written contract, and, according to the old 
customs, the building of a house seems to be the essential condition in the acquisition 
of the tu-tu right, for after the grant of land the tu-tu right is held back until the 
house is built as promised. But when the house is once built, it is considered that 
the tu-tu right was vested in the tu-tu at the time of the grant of land was made, not 
at the time the house was built. However, it is usual for him to pay the building lot 
rent as soon as he gets the grant of the land, unless it is specified in the contract that 
he shall pay it from the time the house is completed. The lu-tu right in the building 
lot is continued perpetually, as set forth in the contract (?JtS 2 BB 38 ). There has 
never been a case in which the tu-tu right was created for a limited period. (The 
letting of a building lot for a certain term by deed of lease——will be referred to 
later.) Thus the tu-tu right is in its nature a perpetual right. And though a house 
must be built in order to acquire the tu-tu right, when once secured, it is never extin¬ 
guished by alteration or destruction of the house. The tu-tu can reconstruct the 
house or use the land for other purposes without making a new contract with the 
te-ki-tu. Even in case the tu-tu leaves the house and lias no idea of using it again, i.e. 
in a case where the tu-tu might be considered to have abandoned the right, it does 
not ipso jure revert to the te-ki-tu. In short, the tu-tu right, being in nature a 
peqietual right, when once created, is never extinguished by any cause whatever, 
except in case of destruction or confiscation of the land. 

When the tu-tu acquires the te-lci-tu right, (i.e. grantor’s right) whether or not 
the tu-tu right is extinguished by merger, can not be ascertained yet. The old customs 
must be more thoroughly investigated first. But as the tu-tu right is created only 
when the land is granted by the other, it is a kind of counterpart to the te-ki-tu right, 
and when the tu-tu obtains the te-ki-tu right and the land comes under his own control, 
there is neither reason nor necessity to insist upon the continuance of the tu-tu right. 
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It must, therefore, be considered to have ceased to exist. This seems to explain the 
reason why it is written in the contract that when the tu-tu acquires the te-ki-tu right 
he need not pay te-ki rent. Consequently, the tu-tu acquires the te-ki-tu right alone# 
but he can, of course, dispose of the tu-tu right alone, becoming the te-ki-tu himself. 

The tu-tu can freely dispose of his tu-tu right either by sale or donation or give 
it in pledge or transmit it by succession, when it is accompanied by ownership of the 
house, without the consent of the te-ki-tu , and the te-ki-tu has no right to object to 
such proceedings of the tu-tu. But as such alienation of the tu-tu right causes a change 
in the personal the te-ki-tso obligant, it is customary for the tu-tu to notify the te-ki-tu 
of the transfer of right. Occasionally this right of disposal of tu-tu is restricted in the 
contract of grant, that in case the lot is sold, he must first get the consent of the te-ki-tu, 
or sometimes its sale is prohibited in the contract. But whether such restriction or 
prohibit ion has an absolute effect, i.e., as available as against a third party, or whether 
it creates a personal obligation of the tu-tu , cannot be proved at this stage. The old 
usages require further examination. 

Disposal of the tu-tu right was formerly made by verbal contract but now-a-days 
a written contract is made invariably. 

In case of sale, a deed of sale is drawn up with the heading of 
etc., but according to the old custom the tu-tu cannot transfer or pledge the house alone, 
retaining the tu-tu right in the lot himself. This cannot be explained save on the 
supposition that the land and house were considered as one. Occasionally there is 
found a contract which appears to show that only the house was transferred or 
pledged, but careful examination of its contents, reveals that it was sold or pledged 
together with the tu-tu right. Even in case the sale of the house alone is clearly set 
forth, it would be considered that the tu-tu right was transferred with the house in 
accordance with established custom, for such a contract would have been drawn up 
by unfair means in order to deceive ignorant people. 

When the tu-tu right was transferred, its successor acquired the right and assumed 
the obligation for te-ki-tso and government tax, if the original tu-tu was liable to 
taxation. The transfer of the te-ki-tso obligation by such transfer of the right is 
clearly written in the contract of the original te-ki grant, and it is also written in the 
deed of sale of the te-ki right, or the upper deed, in which such a clause is found and 
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which is annexed to the deed of sale. Custom precludes the tu-tu from transferring 
the tu-tu right alone, retaining the ie-ki-tso obligation himself. 

III.—Nature of 41 Tu-tu” Right. 

Viewed in the light of the foregoing statements, the tu-tu right is a right (i) which 
gives power to possess and control a residential lot and is available as against a third 
person; and (2) which includes perfect right to use it, enjoy its fruit, and to dispose 
of it. On the contrary, the te-td-tu has no actual right over the land. The lu-tu 
right is to the lot what the sho-fso right is to the farm ; it gives actual power over the 
land. From a legal point of view therefore it may be considered as ownership, 
subject to restrictions, and according, to Formosan customs, it is the giap-tu right 
over residential lots. 

It appears strange when viewed in the light of Japanese customs, that in case a 
landowner lets his land and allows a house to be built on it, his actual right over the 
land is transferred to the builder of the house, although he gets compensation for 
letting the land. But careful investigation into the real condition and usages of 
Formosa shows that such a transaction was legal and natural. The ideas relating to 
houses and land differ in various countries. In Japan the house and lot are 
considered as separate objects, while in Europe and America they are con¬ 
sidered as one, and generally the house is looked upon as the pertinent of the 
land, and the disposal of either carries the other along with it. In these countries 
the house and lot are seldom owned by different persons. The Formosan usage in 
the same way is to consider the land and house as one, and in case the lot is granted 
to others for building purposes, the actual right over the lot is transferred to the tu*tu 
unless a special contract is made between the parties concerned. The difference in 
the conception of house and lot between Europe, America and Formosa on the one 
side and Japan on the other seems to have arisen from the nature of the house usually 
built. The Formosan houses are, as those of Southern China, mostly built of a 
course kind of brick, though some are built of stone, and commonly roofed with 
tiles (so called ibffi). Thatched roofs are occasionally found in the backwoods, but 
very seldom in towns. This seems to be partly due to the climate and partly to the 
scarcity of timber. Formosan houses, of course, cannot be compared with European 
houses in their style and beauty, but so far as their durability is concerned they are 
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equal to European dwellings. They should not be looked upon in the same way as 
larm houses found in Japan, which so easily get weather worn and rotten and which 
are easily burnt or moved from one place to another if need be. Consequently one 
who grants his land for building purposes in Formosa can have no hope of regaining 
it and using it for his own purpose, while on the other hand the builder of the house 
enjoys the privilege of using the land forever. Thus originated the custom of trans¬ 
ferring the actual right over the land from the grantor to the grantee. 

Besides, going back to the early history of Formosa, we find that as the 
population became denser, and the demand for buildings and business shops became 
greater the owners of the land were anxious to have houses built on their land. In 
those early days, when there was plenty of land and few houses, it is natural to suppose 
that the people valued houses more than land. It is an unquestionable principle of 
historical jurisprudence, that when two or more things are blended together, the right 
over all the things becomes vested in one who is the owner of the thing which is most 
valued in that particular time and country. Now-a-days we have more people and less 
land, hence, the right in the things fixed to the land, is vested in the owner of the land. 
On the contrary, in the early days of Formosa, when the land was less valuable than 
the house, the tu-tu acquired the actual right over the land, which effect must be con¬ 
sidered a natural result of legal principles. 

However, the vesting of actual right over the land in the tu-tu, being contrary to 
Japanese ideas and customs, could not be very well digested by the Japanese mind. 
Since the annexation of the Island to Japan, disputes on this point have been an every 
day occurence. As will be seen later on, owing to the undeveloped and imperfect 
legal conceptions, the deed of lease made in the case of a te-ki grant contained such 
terms as letting or hiring (ttalBIffl), the tu-tu himself professing that te-ki is owned 
by the te-ki-tu and that he personally only obtained the right of a lessee. Besides 
many deeds are found in which it appears as if the te-ki-tu disposed of the te-ki, which 
they had already granted to the tu-tu. All these circumstances have induced some of 
the Japanese inhabitants to consider the te-ki-tu and not the tu-tu as the giap-tu of the 
lot (at least in cases where a deed of lease and not a deed of grant Ibut of deed of 
lease Jf& &c., was executed). But such a view is diametrically opposed to the powers 
recognized as belonging to the tu-tu in most cases. The following points, however, 
will make this error still plainer. 
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z.—The heading and contents of the te-ki grant set forth clearly the disposal of 
te-ki itself and designate that the pioperty in te-ki was transferred by saying 

(making it one’s own property forever). And besides, as has been already 
said, the te^ki relation was sometimes created by deed of sale, and in that case no 
difference is found in the effect thereby created and that caused by a deed of grant. 
This shows that according to the idea entertained by the Chinese inhabitants, a grant 
of te-ki is like a transfer of giap-tu right. The deeds in cases of alienation of tu-tu 
right too almost always contain express clauses stating that the right of te-lci is 
transferred along with it. For example we find clauses, such as 

rsfcMsu etc., and 

there can be nodoubt that the giap-tu right in the land, together with that in the 
house, belonged to the tu-tu. 

From the fact that the tu-tu right created now-a-days is only equivalent to the right 
of a lessee and that the tu-tu employs such terras as letting or hiring (SJBIBlih) in the 
deed, it cannot be concluded that in all cases in which a deed of lease is made, only 
letting and hiring are contemplated, and that the tu-tu has nothing but an obligatory 
right of hiring. For in many cases, what the tu-tu says and the terms used in the 
contract were said or written without knowing the exact legal signification of the words, 
hence, they cannot be taken as expressing a true definition of juristic acts. 

2. - In and near Tai-hoku, especially in such towns as Man-ka (JBM) etc, we 

find cases in which the government gave kae-bi or deeds of pledge or sale of 

te-ki executed during the era of Sien-fong (&#), Tong-too ( 1 and Koang-sie 
(:&$£). The kae-bi is given by the government only as a pledge or sale of farms and 
residential lots according to Chinese law. (The does not mean farm land 
and house, but 3 s includes the house and the lot below, as it is specified in the Ta- 
chin-li-lion the chapter on pledge and sale of H^). Now, considering the 

fact that the government attaches the kae-bi to the contract of pledge or sale of te-ki, 
such transaction meant the pledge or sale of the right on the residential lot itself and 
the tu-tu was recognized as the giap-tu of the lot. 

3. —At Pak-ka-tsun in Toa-kalap-po jff in the prefecture of Tai-hoku, 

at the time of the official survey of the 12th year of Koang-sie, the government surveyed 
the dry fields included in residential lots, imposed a tax at the lowest rate, gave title 
deeds (tflL) to the tu-tu and made him liable for the tax, releasing him at the same 
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time from his obligation for te-ki-tso by 40 per cent. There were then forty-one 
families who obtained title deeds (ifcl-) in this manner. This shows that the Chinese 
government also recognized the tu~tu as the giap-tu of the land. 

4.— When a house was confiscated by reason of some violation of law on the part 
of the tu-tu the giap-tu right over the residential lot was transferred to the government, 
but in case of the confiscation of the te-ki right, on account of a violation of law on 
the part of te-ki-tu y it affected in no way ihe right of the tu-tu in the lot. 

For the reasons enumerated above, it cannot be denied that the tu-tu right 
in Formosa, like the sho-tso right, is the giap-tu right ip a residential lot. This 
nature of tu-tu right does not vary with the method of creation, that is, whether it was 
created by written contract or verbal promise. In case of a verbal promise, though 
the nature of the legal act is not clear, the intention of the parties concern¬ 
ed cannot have been otherwise than to follow the general usage, and as already 
stated the house and lot are inseparable in the conception of the people. So in the 
absence of contrary evidence, a grant of teki should be recognized as a trans¬ 
fer of the giap-tu right on it. 

[For specimens of deeds transferring the tu-tu right, see Reference Nos. 53 and 
58; and for title deeds given out in Pak-ka-tsun (A¥ 3 £) see Reference No. 59.] 

SUB-SECTION II.—RIGHTS AND OBLIGATIONS OF THE “TE-KI-TU” 

(& 3 £i* GRANTOR). 

I.—Contents of the “Te-ki” right. 

The contents of the tu-tu right resemble very much those of toa-tso. The only 
right of te-ki-tu is to collect from the tu-tu an annual rent— te-ki-tso —fixed by the 
contract entered into when the te-ki-tso relation was established. It contains nothing 
more than the right to collect te ki-tso so that it can be more appropriately termed a 
te-ki-tso right, instead of te-ki-tu right. The amount of t&-ki-tso is fixed by the agree¬ 
ment of the parties concerned, taking into consideration the location of the residential 
lot, and several other circumstances, as in the case of hien-shao-gin (SL&IH). There 
is no fixed standard as to the rate of te-ki-tso , but it is usually a little higher than the 
amount of sho-tso on farms, sometimes 70 or 80 per cent, of the value of the land is 
paid in as hien-shao-gin (cash compensation) and the interest on the balance (i e. the 
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interest of 20 or 30 per cent, of the value of land) is paid as te-ki-tso. The te-ki-tso 
is always paid in silver. 

The te-ki-tu has no right whatever over the land after the grant is made, when 
the actual right over it is transferred to the tu-tu. 

1. —The te-ki-tu, consequently, cannot dispose of the ie-lci. At times he makes a 

contract for the sale of te-ki which may appear to be a disposal of the 

te-ki itself; but careful examination of the contents shows that it is no more than a 
disposal of the te-ki-tso right or the right of collecting rent. 

2. —In case the tu-tu alters, destroys or disposes of the lot the te-ki-tso has no 
right to protest against such acts. 

3. —When the house built on the lot is destroyed the right on it does not revert 
to the te-ki-tu and so he cannot again grant the lot to others, but the tu-tu has the 
right to re-build the house at his will. Even when the tu-tu leaves the house and 
expresses the intention of never using it again, the right over the lot does not revert 
to the te-ki-tu. 

4. —The te-ki-tu has no right to demand the return of the lot for any reason 
whatever. 

5. —The te-ki-tu cannot, for any reason whatever, increase the amount of te-ki-tso 
rent agreed upon in the contract; because the te-ki-tso is neither compensation for 
the use of the land, nor land rent, rather is it a reparation for the loss sustained 
by the te-lci-tu at the time of granting the lot; in other words it is 
the payment of the price of sale by perpetual instalments. All the above men¬ 
tioned points have been decided in a case brought before the Appeal Court of 
Formosa in July, 1900. 

The te-ki-tu is liable to the following obligations for the right above mentioned:— 

1. —He is responsible for the government tax in case the lot was originally a 
farm. Of the reform in Pak-ka-tsun (A¥®) mention has already been made. 

2. —He pays toa-tso and hoan-tso in case such obligations were attached to the 
lot. Sometimes it is clearly and definitely written in the instrument of the grant of 
lot, that one who receives te-ki-tso is responsible for the payment of tax and toa-tso. 

II.— Acquisition and Transfer of the “ Te-ki-tu ” Right. 

II.—The te-ki-tso right is a right of collecting rent, which is held by the te-ld-lu, 
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is created at the same time the tu-tu right is created, and when a deed is executed the 
amount of te-ki-tso is usually fixed by it and the perpetual payment of same is at the 
the same time stipulated. 

The te-ki-fu right is also of a perpetual character and it cannot be extinguished by 
the destruction of the house or other cause. Only in case the te-ki-lu acquires the 
tu tu right, can it be extinguished by merger* In such a case, the former te-ki-tu can 
grant the te-Ici again, but he cannot dispose of the te-ki-tu right alone by becoming the 
tu-tu himself. The te-ki-tu can freely dispose of, that is, can sell, donate or transmit 
by succession, his right to rent, without the consent of the tu-tu (Reference Nos. 66 — 
64). Such a transaction is collected now-a-days by means of a written contract. 

When the te-ki-tso right is transferred, the obligation to pay tax and toa-tio passes 
along with it to the successor, as a matter of course the successor acquires at the same 
time the right to collect te-ki-tso. 

III.— Nature of “ Te-ki-tu ” Right. 

From what has been said above, it will be seen that the contents of the te-ki-tso 
right is limited to the collection of a fixed annual te-ki rent from the tu-tu, and that 
it involves no actual right over the land. But the te-ki-tu can freely dispose of or 
transfer his right of collecting rent, and his right is available as against a third person. 
It has exactly the same nature as toa-tso , and the fact that in the official survey of Pak- 
ka-tsun (A¥3£j the te-ki-tso was reduced by 40 per cent., the government tax being 
imposed on the tu-tu , shows that the old government also recognized their similarity. 
From all this it seems that the legal nature of the te-ki tu right is also a certain kind 
of right in rem. 

SECTION IV.— LETTING AND HIRING OF RESIDENTIAL LOT. 

As already mentioned, when one built a house on another’s land one obtained 
a grant of te-ki, the giap-tu right over the building lot being transferred to the tu-tu . 
This may be considered a general rule in Formosa, because it is based on the 
fundamental idea of the people that the house is the pertinent object of the land for 
which it is impossible to have separate owners. There are, however, some exceptions 
to this general rule, besides local differences, which will be dealt with in the next 
section. 


Digitized by Google 


Original from 

UNIVERSITY OF MICHIGAN 



—138 — 


In the instrument which created the te-ki-tso relation, such terras as pak-tu or 
su-koa (IRffl, ffiS, letting, hiring) are often used, for instance, such deeds as 

In these instruments the sum of 
money which the tu-tu agrees to pay the te-ki-tu is termed caution money (TRifclfc) instead 
of hien-shao-gin (SUMS)* As already said, the terms su-tu (fftft) or pak-tu (Btffl) mean 
letting or hiring, and as a general rule, unlike the case of kip-tu (loSi) there is no 
transfer of the giap-tu right. Hence, where such terms are used in the contract, no 
true te-ki-tso relation appears to have been created. It is simply a case of lease, and 
caution money is paid as security for the payment of land rent. This is really 
insisted upon by some and they deny that in case such a contract is made, the giap-tu 
right is transferred to the tu-tu who has nothing more than the right of hiring. This 
interpretation holds goods in some cases but not always. 

1. —As a result of imperfect ideas of law the terms used in Formosa in the 
instrument can not be taken in their strict legal sense. There were many cases where 
the terms pak-tu (&& letting or hiring) or su-tu letting or hiring) were used in 
the sense of kip-tu (i&ft grant), for they were used simply to show the creation of a 
te-ki-tso relation. Likewise in case of a te-ki grant some wrote kip-tu . others su-tu 
and still others kip-tu (J&tt). But when the contents of all these instruments are 
carefully examined, most of them are found to be merely a grant ( kip-tu > of te-ki. 

2. —Even in cases where letting and hiring was intended, if there were no 
express term, it should be considered as a grant of te-ki. 

3. —In case a lot was hired for a limited term, if the aim was not to terminate 
the relation at the end of the term, but to continue it, so long as the rent was paid 
without neglect, it cannot be considered as a case of letting and hiring for a limited 
period. 

4. —The use of the term si-te-gin (IftJfcifi caution money) originated from 
a mistaken conception of legal relations, taking it for a letting and hiring, and in 
many actual cases it is nothing but hien-shao-gin (S1S1R cash payment of compensation). 

Thus in eight or nine cases out of ten the terms, su-tu or pak-tu (letting or 
hiring) were used in the sense of kip-tu (grant) and its nature cannot be determined 
by the term itself. But it cannot be denied that there are cases of true letting and 
hiring of residential lots in which the giap-tu right of the land is not transferred to 
the lessee. For example, it is sometimes specified in the contract that even if the house 
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were sublet to others, the ie ki-fso should be paid by the original lessee, or sometimes the 
te-Jci-tu promises to buy the house at the expiration of the term of letting ; or in still 
other cases the lessee agrees to obtain the consent of the te-ki tu, if he sublets the house 
during the term of the lease. In such cases the relation is one of letting and hiring 
pure and simple, and the tc-ki-tu only lets out his land as a building lot, and though 
the iu-tu is the owner of the house, he has no right to the lot, and what is termed 
te-Jci-gin is nothing but ordinary land rent. 

Thus the general rule that the house and lot are inseparable in Formosa is not 
without exception. One can a build house on a lot belonging to others and the rela¬ 
tion in such a case is purely a right of hiring which should be treated as an obligatory 
right, and as to whether it can be considered as an obligatory claim that can be avail¬ 
ed of as against a third person, or as a right of superficies to be treated as a right in 
rem requires further investigation. [For the deeds concerning a lease see References 
Nos. 65 to 67.] 

SECTION V.—LOCAL DIFFERENCES. 

What is stated above is chiefly based on the usages existing in the town of Kee- 
lung and Taihoku district. Whether such custom prevails throughout the island or 
not, cannot be said without further investigation. But those in Gi-lan (fiUBj dis¬ 
tricts reveal some variance. The substance of the report of the Land Regulation 
Bureau respecting the matter is given below. 

In Gi-lan districts the tc-ki-tso relation is created by a deed in which is stated, 
the nature of building the tu-tu is to erect, for the amount of le-ki-gin (Jfcjfcjfi rent) is 
affected by the nature of the house; for instance it is stated if a thatched house or 
brick building is to be constructed. It is recognised that the interest of the te-ki-tu 
is involved. Secondly, mention of the amount of U-ki-gin is also a necessary condition 
of the contract, which usually ranges from 20 yen to 20 or 30 sen per annum. 
Thirdly, contrary to the custom which prevails in Taihoku districts, payment of caution 
money is invariably promised and the amount fixed according to the amount of 
te-ki-gin. When the contract is concluded the amount is deposited by the tu-tu with 
the te-ki-tu as security for the payment of rent. 

In these districts the contract fora te-ki relation is generally termed the agreement 
pak-te-lci lease of a residential lot). The pak in this case is used in its proper 
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sense, having the same meaning as when the giap-tu lets his farm to a tenant Only, 
in the agreement of pak-kian (BSfff lease of a farm), a term of from three to six years is 
fixed, besides the promise of caution money and the amount of rent, while in the 
pak-te-ki (lease of a residential lot) there are very few cases of letting for a limited 
term, most of the agreements being for a perpetual lease. However, so far as the 
pak relation or lease relation is concerned, they are of the same nature. 

When a pak-te-ki contract is formed the tu-tu acquires the right of using the 
te-ki and assumes the obligation of paying a fixed annual rent to the te-ki-tu just as in 
Tai-hoku district, and the only difference is that in case the tu-tu neglects to pay rent 
the te-ki-tu has the right to demand the return of the lot and if the tu-tu desires to 
transfer the building to a third party, he must obtain the consent of the te-ki-tu and in 
the event of it being sold without his consent, the buyer cannot refuse to remove the 
building when requested by the te-ki-tu, If the te-ki-tu desires the te-ki to be returned, 
he can make such a request by giving certain notice. In such a case the turtu has the 
right to demand the purchase of the building at the current price, but he cannot 
refuse to return the land. The rule, however, does not hold if the building is of 
stone or tile-roofed. The tu-tu is obliged to comply with the demand for an increase 
of rent, if made by the te-ki-tu on reasonable grounds, such for example, as 
actually occurred in the town of Gi-lan where the te-hi-gin was increased by 20 per 
cent, on account of an additional tax being imposed on the land. 

The pak-te-ki relation lapses at the expiration of the specified term and, in cases 
of perpetual lease, on the destruction or extinction of the building. There were 
numerous cases of this kind in the towns of I,o-ton (U$ ), Li-tek-kan (fiJiglffi), and 
So-o (ffiSI) where the te-ki-tu could let the land to a third person, when the buildings 
were destroyed by fire or some other cause. 

The above statement is believed not to be far from the fact, for it is the conclu¬ 
sion arrived at by induction based on information obtained from the local government 
officials, chief citizens, committee, and many te-ki-tu and tu-tu in the towns of Gi-lan, 
Tau-oui (®Mj, Chaon-kei (SKSI), Lo-ton (Ji®), Li-tek-kan So-o (Site), etc. 

In addition several actual cases have been investigated. 

Moreover by examining evidence produced by the people, and the Iu-lin-chiai 
(J&Rt) and Ku-ho-tsan /§) compiled at the time of the official survey, it was found 
that the government surveyed all these town lands before and after the 20th year of 
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Tau-koang ( 53 *), gave out chip-cho (fMR) and publicly recognized the right of 
te-ki-tu. Later on, when the official remeasurement was made in the 14th year of 
Koang sie*(*fS), an examination was made of each building lot, each te-ki-tu being 
given a title deed. A lot has commonly 18 feet frontage; its depth varies according 
to the feature of the land. That the government surveyed the building lots 
at that time is clearly shown by the Iu-lin-chiai, statements in the title deeds 
and the plans filed in the Iu-lin-chiai, yet, as the deed has in it such phrases as so 
many ka of third class paddy or dry field, it seems as if the deed was only meant to 
indicate where the obligation for the payment of tax in respect to the farms rested. But 
it cannot be taken as having so simple a purpose as that, for on the face of each deed 
the clause is emphasized with red marks, and if for 

convenience in collecting taxes % it was necessary to give a title 

deed to some person other than the giap-tu , a clause to this effect was added on the 
margin of the title deed, showing clearly that the aim of the deed was generally to re¬ 
cognize publicly the giap-tu right of the te-ki-tu. 

The phrase “ Third class paddy field or third class dry field ” was, therefore, 
written in the deeds simply in order to give the rate of taxation. It was not intended 
to be of service in proving the giap-tu right. If this is true, there can be no doubt 
that the giap-tu right of the lot was in the hand of the te-ki-tu at the time of the official 
remeasurement, and the relation between the te-ki-tu and the tu-tu existing in this 
district has not changed since the time of remeasuremeni. No evidence in this 
district can be traced of the granting of te-ki which aimed at the transfer of giap-tu 
right, as in Taihoku district. Hence, to-day the giap-tu right of a building lot in this 
district is in the hand of the te-ki-tu who possesses the title deed. 

In spite of the fact that all the immigrants came from the same districts in China, 
and that the lands in question all lie in Northern Formosa, there exist different usages 
as to the person entitled to the giap-tu right on a residential lot, that is to say in 
Taihoku district it is generally in the hand of the tu-tu , who has the position of a sho- 
tso holder, while in Gi-lan district it is vested in the te-ki-tu , which difference seems to 
have a historical basis. In Gi-lan district, as has been already said, since the appoint¬ 
ment of the new governor Yan-tin-li ” , who prohibited the creation of the toa- 

tso relation in the 16th year of Tia-ching (JS8) 18 n A. D.), the people never have 
attempted to form a toa-tso right among themselves. Only hoan-tso i ok tso and such 
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iso right as were allowed by the local government exist. And as the building lots in 
this district were the object of taxation, like farms, it is quite natural that there was 
no creation of te-ki-tso right, which had the same nature as a toa~tso right in this 
district. [For deeds concerning the tc-ki in Gi-lan district see References Nos. 
68, 69.] 

CHAPTER VI .—“ TIEN ” (* PLEDGE) AND “TAI” (» TITLE 

DEPOSIT). 

SECTION I.—GENERAL REMARKS. 

There are two methods of security or pledge in general use in Formosa. They 
are tien and tai. The tien is about the same as a pledge or pawn in Japan. It is 
created by transferring the possession of a thing or a right to the creditor as security 
for his claim. There are also two kinds of pledges, but those to be described here are 
only those relating to immovables. Tai is generally explained as a mortgage or hypothe¬ 
cation and, in fact, it may be so termed. But from its legal nature, this explanation 
is not correct. In the tai a party transfers possession of title deeds, which serve as 
evidence for a right on immovables, as security for a claim. To say that the tien and 
tai in Formosa are identical with pledge and mortgage is not correct. They somewhat 
resemble those legal forms, but in their nature and effect are not the sa meas the 
pledge and mortgage recognized by Japanese law. 

The following are the principal differences between tien and tai in Formosa :— 

(1) .—In the tien of immovables possession is transferred to the creditor who has 
a right to use and take fruit from them and the debtor is under no obligation to pay 
interest for the loan. But in case of tai only the possession of the title deeds of an 
immovable is given to the creditor, and the latter has no right of possession in the 
property nor can he use it or take what it yields, and the debtor has to pay interest 
for the loan. 

(2) .—The tai is not so secure as the fieri ; therefore the creation of the tai is easy, 
while that of the tien is undertaken with great care. The tai too is generally for a 
small amount and for a short time, while the tien is for a large amount and for a long 
term. 
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SECTION II.—“ TIEN.” 

SUB-SECTION I.—NATURE OF THE “ TIEN.” 

In Formosa there are two meanings given to tien, a wide and a narrow one. In 
its narrow sense it is restricted to immovables only. The pledge of movables is called 
ton (Sf j or a (i¥). Ton is a pledge under public license and people in this business 
are called ton brokers (BfiB) or tien brokers (ftSfl). In Formosa, Lieu-min-choan, 
knowing the evils connected with the business of ton brokers in China, was reluctant 
to give anyone permission to carry on this business, and consequently there were very 
few brokers. In the district of Tai-nan (tUiS) and Shin-te (Srlt) however they existed 
from olden times. All of them held a license from the government and carried on 
their business under certain relations, demanding only a limited rate of interest. A is 
the name given to a pledge without public sanction by law. This kind of pledge is 
transacted by those who do business in secret, without government sanction, and a 
very high interest is charged. 

Tien, in the narrow meaning, or the tien of immovables, was carried on in China 
from ancient times and it was gradually introduced into Formosa, and is now widely 
and largely practised there. The person who has a tien as creditor, is called tien-tu 
or pledgee. The nature of the tien in Formosa is as follows :— 

I. —Object of the u Tien ” (things to be pledged). 

Things that can be pledged are (i) immovables, such as farms, hill lots, building 
lots (that is the giap tu right in these immovables), and (2) immovable rights, such 
as water rent ( toa-tso ), and building lot rent (Je-ki-tso). Legally a lease (tenant 
right) could not be pledged, as the lessee had no power to dispose of his right, but 
it is said that many have pledged such a right secretly. It is not necessary that 
the whole of the immovables or the entire right thereon should be pledged. A part 
can be pledged, for instance a portion only of a certain farm or of a certain water 
rent can be pledged. In such a case as this, the transfer of the upper deeds (deeds 
showing the previous transfer of the right in certain land) could not be made, with 
the deed of pledge, so in such a deed it is noted that an inspection of the upper deeds 
will be allowed at any time. 
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But such immovables or the right in them, as stated, do not necessarily belong to 
the debtor. There is no objection to pledging one's immovables or the right in them 
for the obligations of a third party. 

In cases where the value of the thing pledged increases or decreases, or where 
the property is destroyed or damaged while the pledge is in force, there has been 
no established custom in Formosa. Though the Chinese code provided that in case 
of destruction or decrease, the loss had to be suffered by the pledgee, as in the case of 
increase it is turned to his advantage, in Formosa it is more usual fpr parties concerned 
to consult together with an arbitrator and divide the losses between them ; but the 
pledgee often suffered more loss than the pledgor. 

II.— Effect of the “Tien." 

The tien has generally the following effects:—The pledgee has the right 
to possess and use the thing or right pledged, and to take what it yields; 
consequently the pledgor is not required to pay interest on the money advanced. 
That it to say, if farms are pledged the pledgee could either cultivate them himself or 
could get some lessee to till them; and in case of houses he could either use them 
himself or let them to others. And with regard to the right on movables he could collect 
the toa-tso , sho-fso, etc., derived from the right. But the pledgee could never create 
any charge on the thing pledged, and it is also customary that in case such things 
were leased or let to a certain party, the pledgee had no right to change the tenant 
without special agreement, in which case the tien is called ki-ko-tien During 

the term of the pledge, if the pledgee has improved the property or planted some trees 
on the land pledged, the pledgor, at the time of redemption, after consulting with the 
pledgee, has to pay a reasonable price for the same. 

When the land is pledged, it is usually provided in the contract who shall pay 
the toa-tso , sho-tso, te-ki-Uo, etc. But in most case, they are paid by the pledgee, 
while the government taxes are usually paid by the pledgor. 

0 ) The pledgee has a right of lien, that is to say, the pledgee can possess, use 
the thing or right, or take what it yields, as long as the claim is not paid. In this point 
the tien is indivisible, and as long as the whole of the debt is not paid, the pledgee 
has a lien on the whole thing pledged or the right in same; but naturally it can be 
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made divisible if there is a special understanding to that effect, made before or at the 
time of making a partial payment. 

(3) In case the debtor fails to pay at the stipulated time, the pledgee continues 
to possess, use or take fruit from the thing or right but he has no power to obtain 
payment of his claim by selling or otherwise disposing of the thing pledged. This is 
a most remarkable peculiarity of the tien in Formosa. Hence, the term specified in 
the pledge contract is simply the time for the debtor to exercise the right of redemp¬ 
tion, from the time the debtor might have paid his debt. And as to the right held by 
the pledgee in the thing, the term had no effect at all. He has to remain in the same 
situation until the debt is paid. 

In Formosa such a state of things may continue for ever, without limit. “ The 
pledgee has alway to wait for the debtor to make payment. In the mean time, the 
pledgee may repledge the thing on his own responsibility again and again until there 
are nine or ten pledges out, the period extending sometimes as long as one hundred 
years or more. But the relation between the pledgor and the pledgee remains the 
same; the debtor, whenever he pays off his debt, regains the thing pledged or the right in 
same. But if no term for redemption is fixed in the contract or the right (of redemp¬ 
tion) is not expressly reserved in the contract, some thing like prescription is brought 
into play. According to the Chinese code, in such a case the pledgor loses his right 
of redemption after the lapse of 30 years. And this provision also prevails in 
Formosa. The agreement to the effect that the pledgee should become the owner of 
the thing, if it is not redeemed within a fixed time, is not prohibited. This agree¬ 
ment can be made at the beginning or after the creation of tien. 

(4) The pledgee can set up a claim against a third party, who receives the 
transfer of the thing after the right of the pledgee has been created. 

III.— Nature of the “Tien” right. 

From the explanation just given it is evident tien in Formosa is nothing but 
a legal relation allowing a creditor to possess, use, or acquire advantage from a thing 
or the right in respect to the same, till his claims are paid. Consequently, in 
the case of a pledge (tien) of immovable rights, it is nothing but the acquisition 
of the right of collecting rent for the time being. Hence, in its immediate bearing, 
it has not in the slightest degree the nature of a security. In other words, there is 
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no way to obtain payment of a claim from the thing or right itself It only made 
the payment secure indirectly, from the feet that the debtor naturally desires to 
redeem the thing or right in his own interest. 

There arises a question whether the right held by the creditor is a right in rem , 
like that of our pledge. Even if we regard it as a kind of obligatory right, it is not 
impossible to explain the legal relation between the parties. But by looking at it from 
another point of view, we see that the debtor continues to be the giap-tu (owner) of 
the pledged, and in case the debtor disposes of the thing, the creditor can enforce 
his claim against the successor to the right of the debtor. And though we put aside 
the right of possession acquired by the creditor, it is more correct to consider that the 
creditor's right of use and profit is the result of a right in rem than of a right in 
personam. The tien right in immovables themselves, such as farms, hills, or buildiug 
lots can be considered unquestionably as a right in rem . 

From the explanations, it will be seen that the tien right in Formosa is the right 
of the creditor over the thing or the right of the debtor, until the former obtains 
payment of his loan by the latter. If it is asked to what class that right belongs we 
can only say that there is no parallel right in Japan. Our pledge on immovables and 
the “ antichrese ” of the French law resemble the tien in so far as they make use 
of and take fruit from the thing pledged, and the “ Welsh mortgage ” of the old 
English law too resembles it very closely, but they reveal a great difference 
in so far as security for the performance of the claim is concerned. We 
may perhaps take the tien as a sale, subject to the condition of repurchase. If 
we ask the native inhabitants whether there is any difference between the tien and the 
Side subject to the condition of repurchase, they would answer that there is not the 
slightest diflerence. But such an answer would be due to their undeveloped legal 
ideas. It is impossible to explain the relation of tien fully as a sale subject to the 
condition of repurchase. If we had to give an explanation from the standpoint of 
jurisprudence, we should take it as a contract of “antichrese " with a right in rem, 
for the “antichrese" is a contract to give the fruit to the creditor instead of the 
interest; and whether the thing itself serves as the security of the loan or not, is not 
an essential point. 
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SUB-SECTION IL—ACQUISITION AND LOSS OF “TIEN” 

I.—The Creation of “ Tien,” 

The creation of tien is invariably made by written, and never by verbal, con¬ 
tract. Such a deed is called tien-kae ($&% deed of pledge). There is no fixed usage 
as to the title of such a contract, but the one most often written is HSI, and if the 
right of changing tenants is given often to the creditor the word 

is used to make it clear that the pledgee is allowed to use and to take fruit from the 
thing pledged. But the people do not make any legal distinction between tien 
and tai, and literally also there is not much difference between the terms tien and tai, 
and very often the title of or W® 4 ?, or etc. is used for tien. Es¬ 

pecially when they say SUMS®*?, tai is not meant, for strictly it is tien ; on the other 
hand, even if is written tien , a tien may not be referred to, as it is very often a tai. 
This point can be ascertained only by examining the contents of the contract. 

We have already given the general forms of the tien contract. 

Such a contract contains:—An exact statement of things to be pledged and the 
amount of money advauced; the declaration that the creditor shall possess and use 
the thing and appropriate the fruit for the interest on the loan ; the term of payment 
of the debt; and often an express statement that if the debtor cannot repay the money 
then the pledgee shall continue to use the property and take fruit therefrom. The 
debtor signs the tien deed and hands the same over to the pledgee. The signature of 
a middleman is wanted, and when any trouble arises about the property in the future, 
the middleman has to come forward and settle the differences on his own responsibility. 

When the tien right is created, the upper deeds and the title deed which serve to 
prove that the thing pledged belongs to the debtor, are to be handed over to the 
creditor with the tien deed. But this is not essential. On the contrary, even without 
giving up the upper deeds and chong-toan, the validity of the tien is not affected. 
In case these documents are handed over, the fact is stated in the tien deed. It is a 
matter of course that the creation of tien must accompany the transfer of the possession 
of the thing pledged, and it is usually written in the tien deed that the creditor has 
obtained such possession. 

According to the text of the Chinese code, when a thing is pledged the party must 
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get kae-ki for such act; but practically the creation of such a right is not affected by 
the presence or absence of kae-dt. 

There is no fixed standard as to the amount of money advanced in this way, it 
being decided by mutual consent, but commonly it is about half of the value of the 
thing pledged. Neither is there any limit to the term of the tien, but very often it is 
from five to ten years. Sometimes it is as long as twenty years or more. Instances 
have been found where the terms are for more than thirty years and sometimes no term 
is specified at all. The reason for this is that the interest of the creditor depended 
on his acquiring the fruit, which he could not do, unless the term was somewhat long. 

II. —Transfer of “Tien.” 

The pledgee can repledge the thing pledged to a third party on his own respon¬ 
sibility. To do this, it is not necessary to get the consent of the pledgor. As has been 
said, the tien right in Formosa can continue for ever, therefore the pledgee repledges 
to a third party, who again pledges to a fourth, until it becomes the tenth pledge and 
so on. But the legal relation between the first pledgor and the first pledgee remains 
unchanged, and whenever the first pledgor pays his debt to the first pledgee, the latter 
has to redeem the thing pledged on his own responsibility, and return the same to 
the pledgor. 

The pledgee, besides his right, can transfer it altogether to a third party, that is 
to say the pledgee passes out entirely of the tien relation, and lets the assign become 
the new pledgee. But to do this the understanding of the three parties concerned is 
necessary. 

The pledgee has the right only to use and take fruit from the thing or right 
pledged, and not to dispose of them. Consequently, as has been said, he cannot 
create a right in rem other than the repledging of the thing or right, without the 
consent of the pledgor, neither can he transfer the thing or right. If he transfers 
the thing or the right without the consent of the pledgor, it is a criminal offence, 
and the pledgee has to buy back the thing and return it to the pledgor. The party 
who buys the thing, if he does so in good faith, is not liable to conviction, but for 
his fault in buying a thing about whose ownership he was not certain, he suffers 
some loss, if the pledgee has not enough funds to meet the demands of the case. 
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The pledgor, when he has once pledged his property, cannot pledge the same 
again to a third party, even though there is sufficient margin beyond the amount 
of the first loan; that is to say, a double pledge is prohibited by law. This is a 
natural consequence of the fact that the right of possession, use, or acquisition of fruit 
is given to the pledgee. But there are some instances where after a property has been 
pledged, the amount of the loan has been increased by the mutual consent of both 
pledgee and pledgor. 

The pledgor is still the giap-tu of the property pledged and has the right over 
the property. Consequently, he can transfer the thing or the right to a third party. 
This act is called “sale after pledge” and to make a sale of this kind perfectly 
valid, an understanding between the three parties concerned is necessary. But even 
in this case, unless there be a special contract between the pledgor and the pledgee, 
that the latter should acknowledge the thing or the right as a debtor of the pledgee, 
the first continued to be debtor and is held responsible for his debt. 

In case the pledgor conceals the fact of pledge, transfers the thing or right or 
creates a second pledge over the property in secret, the first pledgee can set up his 
right against the assign or the latter pledgee. 

III. —Extinction of “Tien.” 

There is nothing special as to the extinction of tien ; it is extinguished through 
the payment of the debt to the creditor. [Reference No. 70 and 72.] Payment for such 
debts is not usually made at one time. A sort of bargain money called tea-gin (SIR 
fixing silver) is first paid, and after a certain period of time payment of the balance of 
the sum is made. The arrangements are provided for in the deed and they serve the 
purpose of giving notice of redemption to the creditor. In case of the destruction of 
the thing pledged, the pledge is extinguished. The responsibility in such a case has 
been referred to in the preceding pages. 

As has been explained, according to the text ofthe chapter on farms in the Chinese 
Code, the right of pledge as well as that of a claim for a loan is extinguished after 
thirty years from the creation of the tien, the debtor is released from his debt, and 
the pledgee acquires the thing or the right. This was due to the feet that the 
Chinese considered thirty years as one generation, and that every thing should be 
nullified when that time elapsed. Another reason was that when a farm or building 
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lot has been pledged all the expenses for repairing and rebuilding the farm sheds and 
houses are borne by the pledgee, and when these expenses have been added together 
with the money advanced the sum will amount to as much as the value of the land 
itself. There have been some instances of judgment, in which this rule has been 
applied. But careful investigations of the text, show that this rule applies only to 
cases where no term of redemption has been fixed or no right of redemption 
reserved. In other cases the creditor cannot raise objection to the return of the thing 
pledged at any time when his claim is satisfied. 

When the Hen is extinguished, the creditor returns the Hen deed and the upper 
deeds which had been handed to him with the former document, to the pledgor. He 
also transfers back the possession of the thing or the right pledged. [Some examples 
of tien forms of the Hen deeds will be found in References Nos. 70 to 73.] 

SECTION III.—“ TAI.” 

SUB-SECTION I—NATURE OF u TAI.” 

Tai is the deposit of a title deed in an immovable by way of security for a 
loan. The word tai means pregnant. Unlike Hen, which conveys the possession 
of the thing itself, this simply hypothecates the immovable. Therefore, only an 
immovable can be the object of tai. 

The usage of tai was known in China from olden times, and in Formosa it is 
generally adopted at present and is more common than Hen, as it is much simpler than 
the latter. 

I.—Object of “ Tai.” 

Tai has two objects, the direct object being the deed relating to the 
immovables or immovable rights. For example, in case some farms are to be 
mortgaged (for convenience we will use the word mortgage as the equivalent of tai) 
the upper deeds and title deed etc. for the farm are conveyed over to the creditor, 
who has to keep such documents till the discharge of the obligation. The thing 
on which the creditor exercises his right directly is the document and not the farm 
itself. But the reason why the creditor's possession of the documents becomes the 
security for his claim is that the documents serve as the evidence of proprietary 
right. Therefore, the indirect object of tai is an immovable or the right in same. 
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Consequently, if there exist such documents to prove the immovable or right 
in same, the tai can always be created, and usually, chong-toan tc-ki-toan 

(J 63 UL), and pan-toan are the object matters. 

EE.—The Effect of “Tai.” 

Tai has generally the following effects.—i. The mortagagee gets pos¬ 
session of the documents, but that of the immovable or the right on the same 
remains still in the hands of the mortgagor. The debtor can use it, and take fruit 
from it, and consequently, he has to pay the charges such as ioa-tso , hoan-tso , tsut-tso, 
government taxes, etc., on such immovables. 

The question whether the mortgagee can acquire the possession of documents 
only by tai , or whether he can acquire some other right in the thing, that is to 
say, whether his right is restricted to the possession of documents (leaving him without 
direct right in the thing or right), or whether he can acquire some right in the 
thing as a consequence of his possession of the documents; cannot be positively 
asserted here, as the investigations have not gone far enough yet. Judged from a 
practical standpoint and in the light of enquiries made among the people, it seems 
that the right of tai is restricted to the possession of the document and that the 
holder does not acquire any direct right in same. 

2. —The creditor has the right of receiving interest. As the creditor does 
not take fruit from the immovable in question as in the case of tien, the debtor 
must pay interest. The interest is the principal object aimed at in the creation 
of tai. In case the debtor fails to pay the interest, it is referred to the middle¬ 
man, who is under obligation to settle the matter. 

3. —The creditor holds a lien over the documents until the loan is paid. 

4. —In case the debtor fails to pay his debt when it is due, the creditor, as a rule, 
has no right whatever. He has no right to secure the possession of the immovables 
or right in same, nor to secure performance of the obligation by selling them. The 
only recourse is to keep holding the documents and wait for payment, or go to the 
middleman and press for payment of the debt, or else sue for same. But the majority 
of the tai contracts in Formosa change this general rule by a special understanding, 
by virtue of which the creditor is entitled to get possession, and use or to take fruit 

from the thing or the right in same, if the debtor fails to met his obligation. This 
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makes the right of the creditor more secure, and in Formosa such means are usually 
adopted. But of course such rights can only be obtained by special agreement, and 
not by the natural consequence of the law, and even with such an agreement the 
creditor has no direct right over the thing or the right in same before the condition 
arises. 

5. —As to the question whether the right held by the creditor can be set up 
against a third person or not, it is clear that the right of the creditor over the docu¬ 
ments in his possession is the right in rem ) and consequently it can, of course, be 
enforced against a third party. But the creditor has no right whatever over the right 
or the thing which is the object of tat and consequently he has no right which can 
be enforced as against a third party, in regard to such object. Besides, the documents 
remain in the hand of the creditor and the disposal of the immovables must be accom¬ 
panied by the upper deeds; therefore, it is practically impossible to make the transfer 
of the thing or of the right in same. And even if the transfer is made contrary to law, 
when the documents are presented by the creditor, and the fact that the transfer has 
been made without the upper deeds is proved, such transfer can be made null and 
void in favor of the creditor, and the thing or the right is legally deemed to belong to 
the debtor himself. Consequently no case has yet arisen where a creditor has set up 
his right against a third party. The creditor, therefore, cannot claim the price of the 
right in case the debtor disposes of the same in violation of law. 

The question might arise whether this right could be set up against a third 
person, if the creditor by special understanding has the right to get possession and 
to take fruit from the thing or the right in same, in case the debtor fails in the perfor¬ 
mance of his obligation. In this case too, as there is no document in the hand of the 
debtor, he cannot transfer his property, and consequently there can never arise a case 
in which the creditor has need of enforcing his right against a third person. 

III.— Nature of the “ Tai ” Right. 

As has seen from the above explanations, the general nature of so-called tai right 
is nothing but a legal relation by which the creditor is entitled to the possession of 
documents in regard to an immovable or a right in same until payment of the debt is 
made. Only when a special understanding is made, if payment is not made when it 
is due, the creditor himself can take possession of the thing or the right and take fruit 
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from the same. Therefore it is quite different from mortgage or hypothecation. 
Judged by its contents the creditor acquires no right whatever on the thing or the 
right, and security is lacking altogether. But the reasons why this tai serves as 
security of a claim and gives similar results to a mortgage are :—(i) As tai practice is 
usually confined to friends, more weight is put upon personal confidence. (2) As the 
documents are considered to be very important by the inhabitants of Formosa, the 
debtor feels naturally very anxious to get them back by paying off his debt as soon as 
possible. (3) As long as the documents are in the hands of another person, the debtor 
has not the right to dispose of the thing or the Tight. Consequently, while it gives the 
creditor a sure right, the debtor will try to pay back the money in his own interest. 

From the above it will be seen that the legal nature of tai somewhat resembles 
the “ Pignus ” of old Roman law, and it is identical with the “deposit of title deed” 
of English law in idea and nature; for in England the disposal of a right on immovables 
must be accompanied by the deeds which show how the auctor came to his right, and 
there exactly the same method of security has been developed. Therefore tai is a 
kind of right in rent in the respect that it affords possession of documents. And 
according to its direct bearing, we might say that its legal nature is a pledge of 
documents. But the words “ pledge of documents ” only do not designate the real 
effect and result of tai. As to tai which, by special agreement, allows the creditor to 
use and take fruit from the thing or the right after payment is due, it may be say 
that it is a Hen subject to a suspensive condition and secured by the possession of 
documents. 

SUB-SECTION II.—ACQUISITION AND LOSS OF “ TAI.” 

I.—Creation of “Tai.” 

The effect of tai is very weak. Practically it affords no security at all, 
therefore as a rule tai is not used except between friends. The creation of 
tai, like that of tien, is always by a deed, which is called tai-kat ( 84 $!; and is 
generally written (KMW*;. But even if we see the word tai it may not necessarily be 
tai, as tien is often meant; the difference can only be ascertained by carefully reading 
the contract. The form of tai-kae will be given in the reference. The debtor has 
to sign the contract and hand it over to the creditor; and as in the case of tim-lcae 
.a middleman must sign the contract also. Such instrument should contain, the 
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amount of loan, term of payment, rate of interest and in many cases a special agree¬ 
ment granting the creditor the right to get possession and to take fruit from the thing 
or right which is the object of /at, when the obligation is not performed. Therefore, 
if we look at the contract, no importance is attached to the transfer of the possession 
of documents, but it has the appearance of Hen with suspensive conditions. With a 
creation of tai, ehong-foan ( 3 fc 4 ^) upper deeds, etc. i.e. the whole set of documents to 
prove the right, must be handed over to the creditor with the tai deed. Although the 
text of the code does not require the kne-bi ( 3 £?) for tai, there are examples where 
hai-Jci was obtained. 

The amount of money advanced in tai is generally smaller than in the case of 
Hen and is usually about 30 per cent, of the value of the thing or right which is the 
object of the act. As to interest, although there is no fixed limit, 2 to 3 per cent, a 
month is usually charged. 

The term for tai is much shorter than Hen. The comparatively longer terms are 
one, two or three years and the shorter ones are two or three months, but in a few 
cases no term at all is fixed. 

II.—Transfer of “Tai.” 

Though there is no reason why the creditor cannot remortgage his tai right 
by delivering the documents in his possession to another person, there has not been 
such an instance, because the term of tai is short and moreover it is based on 
considerations of personal confidence. 

There are some instances where the creditor transfers his tai , but this too occurs 
very seldom, and before it can be done there must be an understanding between the 
three parties concerned. 

As has been already stated, the debtor in tai having no upper deeds in hand, 
cannot transfer or pledge the thing or the right which is the object of tai . But with 
an understanding between the three parties concerned, it is not altogether impossible 
to do so. In this case, whether the assign becomes a direct debtor in tai\ or the first 
debtor, he still remains as an obligant to the creditor, and this seems to be settled 
always by a contract. In case the debtor by deception transfers or pledges the thing 
which is ihe object of tai , such transfer or Hen has no legal effect, and the authorities, 
on application, will interfere and settle the complication. 
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III.— Extinction of “Tai.” 

Tai is extinguished by the payment of the debt. To make such payment, it is 
usual to send bargain money first, as in the case of tien and after a certain time the 
whole debt is paid. When the thing which is designated in the tai contract is 
destroyed, the tai comes to an end and the debtor pays his debt immediately or 
else gives another document as tai instead. 

When the title deeds or other deed in the possession of the creditor are 
destroyed, the tai is not extinguished, but the creditor has to notify the fact to the 
government, and after getting the fact of destruction or loss of documents registered, 
he has to get chip-cho (tUB public acknowledgement) for same. 

Tai does not continue so long as tien does and, therefore, there is no provision 
for its prescription. 

When tai is extinguished the creditor has to return the documents with the tai 
deed as in the case of tien, [Some specimens of tai deeds are given in References 

74 & 75 -] 
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APPENDIX. 


FAMILY RELATIONS AND SUCCESSION. 

The family relationship in China and Formosa was founded on Chinese ideas 
of morality, and the regulations respecting it are a mixture of law and morality. 
Hence, it is not an easy task to investigate and explain the system in a scientific 
manner. We have endeavoured, however, to give a brief summary of same. 

CHAPTER I.—GENERAL REMARKS. 

SECTION I.—THE CENSUS REGISTER. 

There lias been no such institution as a census register in its strict sense in either 
China or Formosa. Once they had what was called hang-tien, (J@B, a method by 
which the government collected one-ninth part of the whole crop from every farm), 
and for that purpose they took a census and got out a book called uk-ckiai (HW 
literally, yellow book) which was to be renewed every ten years. But no trace of it 
can be found now. I^ater on a system of Tsai-i &) was adopted, by which the 
people had to work for the government once in every five years, and for this purpose 
a census was taken. But this too proved merely nominal. Then, instead of that, it 
was decided to collect tien-giii (T<ft poll tax). Since that time they have had census 
registers in each prefecture, dividing men and women as tieri (T) and kow (D). 
These books were to be revised every half year, and to be reported to the census 
department. Nor was this thoroughly enforced, for at that time they reported the 
population to be only 20,000 and the whole amount of taxes did not exceed 9,400 
taels. During the era of Chien-long (IE 1 ®) they did away with the poll tax and taxed 
the farms, consequently, we do not hear about a census register for some time. More 
recently the system of pau-kan was enforced, by which the government provided 
mon-pai w a board to be put up at the entrance of a house) on which the names 
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and numbers of the house master and its members were to be written down, and 
which was to be revised every year. But this was nothing but a clue for policemen 
and it is not safe to place much confidence in it as a census register. [A specimen 
of man-pat is shown in Reference No. 76.] 

SECTION II.—FAMILY RELATIONSHIP. 

There are two kinds of personal relations both in China and Formosa, namely 
family and kindred relations. The family relation originated by having a common 
family name and a common ancestor, while the kindred relation was derived from 
birth and marriage. The legal effect is solely attached to the family relation and 
the kindred relation shows its effect in particular cases only. 

The family name is the foundation of the family system in China. Those who 
have the same family name are called ton-sin According to the old regulations, 

the number of family names was restricted to one hundred and was called “hundred 
family names ” and the law prohibited the mixing up of names at pleasure. This was to 
prevent the mingling of strangers and to protect the peace. There was no way whatever 
in Chinese law by which one could change the family name in which he was born. 
When a woman entered her husband’s house, she did not change her family name, 
and the law did not recognize an adoption of a person with a different family name. 
In Formosa this regulation was loosely enforced, and many instances of adoption from 
another family may be seen. Nevertheless, they acknowledge the old regulation 
as a fundamental principle. But even in China, since the time the Manchus 
came into China proper, there arose some family names other than the hundred, and 
in Formosa, the government gave family names to some of the Pe-po-hoan, and this 
gave rise to the so-called hoan-sin (Sit savage family names) among them. 

Those families which descended from one ancestor (a grandfather’s grand¬ 
father) are called ton-tson or ton-tso (£S£). Ton-tson and ton-tso mean the 

same thing. Only when ancestors are spoken of do the people say ton-tson, and when 
descendants are referred to they say ton-tso. Hence, both ton-tson and ton-tso must 
have always kindred relations, and they give rise to several legal effects, for example, 
all of the same kindred are involved in punishment, if one of the relatives commits crime. 

The ton-tson and ton-tso who are living in the same house are called a family. 
According to Chinese and Formosan customs what is called a house or a family is 
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a group of ton-sin (namesake) and their wives and adopted sons, etc., living 
around a family fund. The eldest of such a group, as its head, represents the 
family to the outside on one hand, and looks after the property of the family and 
keeps memorial services in honour of their forefathers on the other. But it is a matter 
of course that their conception of a house or a family is quite vague, just as it was in 
Japan in olden times. It is almost impossible therefore to give a legal definition of 
the terms as used in Formosa. A house or family is nothing but a body of people of 
the same name who have common interests in m^ss, worship, and residence. But the 
Chinese custom of ancestor worship, that approves of the namesakes living together in 
the same house, and the fact that in such a farming country as Formosa it is unprofit¬ 
able to divide men and property, fostered the practice of people of the same kindred 
living together. Consequently families in Formosa are not so simple as in Japan proper. 
The children of several generations are found living together, constituting a family. 

But in such a house wherein the children of several generations are living 
together each member, when he reaches a certain age, gets married and forms a small 
family within the larger one. Thus a house is divided into several divisions called pan 
(»). and according to the age of each member these divisions are called first pan, second 
pan, etc. The pan is a part of a house but not an entire house. In each pan the head holds 
the position of the head of a small family and keeps order among the members belong¬ 
ing to his pan. Historically, the pan ha* no independent existence. It is only a part 
of a large family. Viewed in the light of the actual state of things, to-day, each pan 
constitutes in itself a small, independent family. Especially in cases where the entire 
property has been divided among several pan, it is necessary to bear in mind that, not¬ 
withstanding external appearances, the house was actually divided into several houses 
(at the time of such division of property). 

SECTION III.—KINDRED. 

The word kindred in Formosa, in its wide sense, includes all individuals per¬ 
sonally related through birth and marriage The relatives from birth, i.e. blood rela¬ 
tions on the male side, are called chi-chin while relatives by marriage are called 

wei-chin But if the term chin tso kindred) is used, the user means chi- 

chin only, and as the wei-chin relation has no legal effect except for mourning in case 
of death, they do not consider such as kindred. Consequently in reference to the 
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succession, the wei-chin has nothing to do even if there be an actual blood relation¬ 
ship with the deceased. 

Of the M-chin relatives those who belong to ton-tson or ton tso and their wives 
are called kindred of nine generations,” and they observe the ceremony of mourn¬ 
ing in case of death more or less strictly, according to the degree of relationship. The 
wei-chin is divided into two, namely bo-tan (® 3 K) i.e. relatives on the maternal side, 
and bo-tan (MM) i.e, blood relatives of wife, and they too observe mourning accord¬ 
ing to the degree of relationship. 

The regulations for mourning were derived from the Chinese law, and divided 
into five classes according to the degree of relationship; they are i$fS£, Jvh, 'by), 
and respectively, each different as to the duration of the period of mourning. 

The observance of the first mourning lasts for three years, the second, a year and five 
months, the third nine months, the fourth five months, and the fifth three months. In 
case of the first class of mourning period, the mourners do not shave their heads for a 
hundred days. If they are public employes, they resign office. If hey are candi¬ 
dates for office they do not go up for examination. They stop drinking, do not go 
into the inner chamber, and suspend attention to their business. In the second 
mourning, they do not shave their heads for two months, and do not get married in 
the meantime, In case of the third and the fourth, they do not shave for one month, 
and in case of the fifth, for ten days. In all cases, they do not take part in any kind 
of amusement, during the period of mourning. 


The kindreds of nine generations are as follows : 
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CHAPTER II.—MARRIAGE. 

SECTION I.—GENERAL REMARKS. 

The Chinese code, Ta-chin-li-Iien (;*CfSi£M) contains general rules in respect to 
marriage. In Formosa also these rules are generally observed and such marriages as are 
made in compliance with the code are called regular marriages. Common people, 
however, instead of following these principles, adopt a brief ceremony and the law re¬ 
cognizes such custom, su that such marriages are as valid in the eyes of the law as regular 
ones. No other enactments relating to marriage were ever promulgated for Formosa 
by the governments of the old administration. 

SECTION II.—THE CONTRACTION OF MARRIAGE. 

It is recognised that, as a general rule, marriage should be contracted, the woman 
entering into the family of the man. Marriage by sale or a marriage in which a wo¬ 
man in her family invites a husband are extraordinary. In Formosa, however, bargain 
marriages are very frequent, and there are even instances in which a man buys a wo¬ 
man as his wife and then resells her to some one else. It is provided in the Chinese 
code that when a man wants to get married to a woman he has to give a certain sum 
of money as a present to her. Hence it may be said that the practice of securing a 
wife with money prevailed in China from olden times. But in Formosa they went to 
such an extreme that they thought there could be no marriage without a money pay¬ 
ment. As far as can be seen, the following are the conditions for marriage according 
to the Formosan customs :— 

i.—The man and woman must be mature. 

The Chinese code provides that a man becomes tin (T umbile) at sixteen, and a 
woman gets ko ( P matured; at fourteen years of age, and this rule is applied in case of 
marriage. But in Formosa this rule has not been strictly observed. Some become 
wives at twelve or thirteen years of age and give birth to children. In most cases 
the marriage take plaee when the men are from fifteen to twenty and the women from 
thirteen to eighteen years old. The above rule generally applies to the wealthy as 
well as to the poorer classes; the latter, however, are inclined to marry earlier. Cases 
are known in which parties get married before the ages above stated but such marriages 
are generally not regular ones. 
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2. —One man should marry one woman 

Polygamy and polyandry are not only contrary to the Chinese Code, but 
in practice too there is no such thing as either polygamy or polyandry in China 
and Formosa. But concubines are not prohibifed by law and concubinage is 
very general. The only exception to the above rule is the peculiar case 
of so-called i*tu-shang-chau (—that is to say when there are distinctions be¬ 
tween the first pan (J§) i.e family of an elder brother, and the second pan , i.e. family 
of a younger brother in a family, and if there is no issue in the first pan , the younger 
brother in the second pan becomes the adopted son of the first pan and gets married 
at the same time to two wives. The child he begets of the first wife succeeds to the 
first pan and that of the second wife inherits the second pan. This peculiar custom 
originated from the desire to protect the main family from extinction. 

3. —The man and the woman must be of different family names. 

The old custom in China prohibited the marriage of those of the same family 
name, and this custom still prevails through China and also in Formosa. As long as 
they are of same family name, marriage is prohibited between them, no matter whe¬ 
ther they are blood relatious or not On the contrary if they have different family 
names they can get married even if they are in some way blood relations; only they do 
not allow a man to get married with a woman who is a lineal ascendant. If a case arises 
in which common people get married without knowing that they have the same family 
name, the government, on discovering the fact, orders the parties to separate 
immediately. 

4. —They must not be invalids or of a low class. 

(a) What are considered invalids are blind, dumb, and leprous people. Such 
people must not, according to the Chinese code, marry those who are not of their class. 
In practice, however, this rule is not strictly observed. 

(b) Low classes include barbers, shoe menders, minstrels employed for funeral 
cermonies, and executioners. The code says that higher and lower classes should not 
intermarry. But in practice also this is not strictly observed. 

5. —A contract has to be made for a marriage. 

The contract is entered into between the fathers and mothers of the furure 
husband and wife, who are called the chief parties in the marriage. If there be no 
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parents the elders of the house become the chief parties, and the consent of the future 
couple is not necessary. 

There do not appear to be any other special conditions of marriage besides those 
enumerated above. The following are, however, points wherein differences exist as 
compared with the custom in Japan proper. 

(a) A girl who is an only child of a house can be given in marriage. It is a 

general custom in Formosa for the woman to enter her husband’s house by marriage. 
Sometimes a man is invited as husband into the wife’s family by marriage. This is 
called in Japan nyu-fu-kon-in or chio-fu in Formosa). Unions of this 

nature are exceptional. Therefore even where there is only one daughter in a family, 
she is given in marriage and enters into her husband’s house. 

(b) Second marriages are freely permitted for both sexes. 

Especially is there no restriction against women getting married within a fixed 
time after being divorced. Only when a husband dies, the wife cannot get married 
again without the permission of the father and mother-in-law, or of some relatives of 
the deceased husband. 

(d) There is no necessity for registration nor is it necessary to obtain a license 
to marry from the authorities. 

SECTION III.—MARRIAGE CEREMONIES. 

In Formosa there are regular and irregular or brief forms of marriage ceremony, 
and especially there prevails a custom of buying wives among both rich and poor, 
higher and lower classes, so it is impossible to explain the ceremonies in general. 

An attempt will be made however to explain what is recognized as the regular 
form of marriage ceremony. 

Before negotiating for a match, each party appoints an intermediary or go-between. 
The intermediary of the husband’s house has to investigate the social standing of the woman’s 
house, her lineage, and her character, which act is called mon-ton ho-isui (PW/SJt). If 
the investigation proves satisfactory and the match is considered a fair one, then the inter¬ 
mediaries of both houses, that is the man’s and the woman’s meet together, and consult about 
the marriage. This is called poe-tau-taui (ffiHUf). If these intermediaries agree in their 
consultation thepoe-ji (A3* lit. eight characters) of the woman is demanded. Th epoe-ji is 
a sort of red paper card on which the time aud date of her birth is written. The woman’s 
house sends such a paper to the man’s through the intermediaries, which act iscalled«anrpoe^t 
(3&A3*). When the man’s house gets such a paper, it is dedicated to the family shrine of the 
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house for three days, a plate filled with pure water being placed on the paper for 
the purpose of divination. If there is no bad omen in both houses during that period, 
the poe-ji of the man is made and this is sent with that of the woman to a fortune 
teller in order to learn whether the marriage is advisable or not, which 
act is called hak-hun (##). If there be no objection in this hak-hun, both 
intermediaries meet and talk over the amount of money, called pen-kin (|to 
be sent by the man’s house. Then each party gets up a sort of large card, usually 
a full sheet of red Chinese paper,—and writes thereon the date of birth of the 
proposed couple. Such papers, called kin-chia (ItW), are folded into ten and on the 
face of each fold the word perfect ( 5 r) is written. Each party sends such a paper to 
the other. The card sent by the man's house is called ken-teo (l£ It), and the other is 
called kun-tso (WiSS). With such kin-chia the man’s house sends a part of pen-kin 
money to be presented to the woman’s house, called ku-tea-gin (JfijfejR), i.e. bargain 
money, together with some necklaces, cakes, and fruits etc. which act is called lap • 
tsai This ku-tea-gin serves to confirm the marriage contract, and after this 

neither party can go back on the agreement. This occasion is called tea-chin (%M). 
In the meantime the two houses exchange a hun-tu (SMf) or marriage document. The 
instrument given from the man’s house is called the ken-tu (IE#) or loan-lu (Sf#J and 
that of the woman’s house is called kun-tu or hon-tu (B.S). 

After the delivery of the bargain money they make choice of the wedding day, 
of which the woman’s house lias to be informed by the man’s. As the day approaches 
the full payment of pen-kin is made. This is called wan-pen j. With the full 
payment of such present of money, several choice foods and provisions are sent, to 
express thanks for the maintenance and education of the girl. On the wedding day 
the man’s house provides the chair to be carried on men’s shoulders, to escort 
the bride, or sometimes the bridegroom himself goes to the woman’s 
bouse and accompanies her. This is called chin-gen (I& 2 I). The bride, 

accompanied by a bridesmaid, and carried in the decorated chair, goes 
into the gate of the bridegroom, where she is met by the bridegroom, who 
receives from the bridesmaid the keys to the brides’ marriage furniture or 
effects. The bridegroom approaches the decorated chair and kicks at a foot of the 
bride, to show that tlie latter shall obey hereafter the orders of the former. After this 
the bridegroom takes the bride by the hand and goes into the new room specially 
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provided for them, where they have to remain for three days. In this new room there 
stands a new table with twelve bowls of food and wine. Early on the fourth day they 
go out of the new room and worship heaven and earth, then their ancestors, and salute 
their parents, relations and friends, living in the same house or coming from outside. 
This ceremony, which is called huon-toa-sho ( 5 fcfc*h), is to show the bride her ascendant 
and descendant relatives. One month after marriage the bride generally pays a visit to 
her original house where she takes a noon meal and directly goes back to her husband. 
There are some instances of a new couple paying a visit to the parents of the bride 
after only five days have elapsed. 

The above is only a brief summary of the marriage ceremony, which differs more 
or less according to locality and the wealth of the parties. But compared with that 
of Japan proper the ceremony is much more expensive than ours. Take for instance 
the pen-Jdn (present money); this generally amounts to from one hundred and twenty 
yen to four or five hundred yen, and even the poorest have to pay forty yen, and the 
result is, that the poor cannot get married in a regular way. 

In case of second marriage, or of chio-fu ( 38 ^), the simplest form is observed as 
these are regarded as something extraordinary in human life. [The regular form of 
Idn-chia and A un-tu are shown in References Nos. 77 and 78.] 

IV.—THE EFFECT OF MARRIAGE. 

There are some provisions in the Chinese code as well as some rules established 
by general custom in regard to the effect of marriage. But as is usual in communities 
where there is a little differentiation between law and morality it is impossible to point 
out clearly the general effect of a marriage. There are some differences too accord¬ 
ing to the different localties. The following are the general points : — 

l.—The wife enters the family of her husband, and her relations with her own 
family are severed altogether; only from private affection she has some obligation to 
pay her filial duty to her parents, and to perform certain mourning wh»n they die. 
She still keeps her own family name by prefixing that of her husband to it. For 
instance if her maiden name is u Li ” and her husband, is “ O ” then she is 
called “ O-mon-Li-shi i. e. “ O-born-Li). The husband has no 

relations to the bride’s house, but he has to observe mourning when her near rela¬ 
tives die. 
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2. —The wife has to live with her husband, and if she leaves his house without his 
consent she can be divorced. 

3. —The wife cannot own any property independently, and her portion too 
belongs to her husband. 

4. —The wife cannot do any responsible act except in the name of her husband. 

SECTION V.-DIVORCE. 

The Chinese code gives seven causes for divorce and three causes of 
non-divorce. This is in keeping with the old custom in Japan. But these 
causes are not observed now a-days either in China or in Formosa. When 
there is some serious wrong on the part of the wife, the husband can 
divorce her by giving her a deed of divorce called hew-tu (f+cff). [See 
Reference No. 79.] The divorce by mutual consent is the most common and when 
there are parents alive the divorce can only be effected by getting their consent. But 
in case the parents want to get the wife of their son divorced the former may sever 
the connection against the will of the latter, though if a child has been born to them, 
the parents as a rule cannot force the couple to separate against their will. The 
wife cannot ask for divorce in any case. If there be bad conduct on the part of 
the husband, the only course left to the wife is to go to an authority and ask for 
a remedy. Hence the wife cannot compel her husband to divorce her even though 
her husband be guilty of some crime or is afflicted with some bad disease. 

There is no fixed regulation as to the effect of divorce, but generally children are 
left with the husband, and the present money is recovered; as to the wife’s portion, 
it is left to the mercy of the husband, whether such be returned to her or not. 

CHAPTER III.—ADOPTION. 

SECTION I.—GENERAL RULES. 

In China and Formosa when an adopted child is referred to, a son, i.e., an adopted 
son, is invariably meant. An adopted child is also called min-lin-tu (JK#T) which 
comes from a passage in the book of the SflS. 

The people in the districts of Tseuen (ft), and Tsong (W) from which the 
Formosan immigrants came, are followers of Shu-shi an eminent Chinese 
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scholar who was always opposed to the custom of adoption, lest complications in 
family relations should arise. Notwithstanding that, the custom of adoption became 
prevalent very quickly in the districts referred to. The reason seems to be that the 
population of these two districts increased very rapidly and many of the poorer people 
had difficulty in supporting their large families. So there were several who wished to see 
their children succeed to somebody else’s house, while on the other hand, those who 
were without children wanted to adopt some one in order to secure comfort and help 
when they grew old. But even to-day a man who is very particular in observing old 
customs, and learned scholars of Confucius despises such a custom and will not adopt 
another man s child. When no better way can be found, they adopt a child of their 
own kindred, with the same family name, to keep up memorial services of their 
ancestors. But among the common people and lower classes, the custom of adopting 
children of another family has long prevailed; and it was looked upon as an every-day 
occurrence. Besides this a custom of adopting girls in order to have future wives for 
their sons also grew up. 

After the custom of Tseuen and Tsong districts made its way into Formosa the 
adoption of both sexes became very common. Some parties without a child adopted 
a daughter and afterward invited a husband for her and cases have been known where 
parties have gone so far as to buy sons and daughters with money. In fact the present 
institution of adoption in Formosa is the result of the gradual degeneration of the 
Chinese custom. The custom of paying for an adopted child is peculiar to Formosa. 
It is not found even in Tseuen and Tsong districts. Looked at from the standpoint 
of strict Chinese morality, therefore this custom of Formosa must be considered as 
contrary to the principle of morality and good behaviour. 

SECTION II.—ADOPTED SONS. 

I. — Kinds of Adopted Sons. 

Adoption, as has been said, consists of taking a child into one's family and making 
it one’s own. There are three kind* of adopted sons in Formosa. 

(i) Ku-pan (5SJ? passing from one pan or apartment of a house to another). 
This is the adoption of a child of the same family name, usually a child of a brother, 
for the purpose of continuing the memorial service at the family shrine. In China 
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they never pay for such a son, but in Formosa even in the case of this kind of adop¬ 
tion, they practically pay for the child, and in the instrument drawn up for the purpose 
of ku-pan ,, it is usual to put down the amount of money handed over. 

(2) Chien-tu (J#f* presented child).—This is a present of a child from a friend, 
or a relative, with his good will. The child is intended to succeed the man to whom 
the child is presented. This word is a counterpart of boe-tu, to he mentioned below, 
but actual instances of this kind are very scarce in Formosa. 

(3) Boe-tu Rff* (bought child).— Boe-tu is to get possession of another child by 
paying for it, and almost all the sons adopted in Formosa, now-a-days, belong to this 
class. However, the name “Bought child” sounds too crude, so the name “adopted 
son” is used instead, though all the deeds relating to this method of adoption contain 
the word “sale of a child.” 

Besides these there is another kind which resembles adoption of a son but is not 
adoption, strictly speaking. This is cho-hun or chio-tsoi (fSSf), that is to 

invite a husband for one’s daughter. It resembles very much the Japanese mukoyoshi, 
but differs from the latter in this way. The husband does not become a member of 
the family of the adopted parents, and, instead of taking their family name, he retains 
his own name. The main object of such adoption is to secure the birth of a child or 
children. The children are divided between the houses of the husband and the wife 
according to the deed, wherein such conditions are specified. This is for the reason 
that in Formosa it is a general principle that a man should not abandon his family 
name on going into another family. Though there are some who act contrary to this 
principle and adopt the name of the wife’s family, such cases constitute exceptions to 
the general rule. There is also what is called chio-fu (Sftfe invited husband) which is. 
not the same as chio-tsoi (invited husband for a daughter). This is to invite a husband 
for a widow whose former husband is dead. This closely resembles the Japanese 
nyufu, but in this case also, like that of chio-tsoi, the husband does not enter his wife’s 
family and adopt her family name. If a man is invited to marry an adopted daughter, 
it is chio-tsoi too and not chio-fu. 

II.— Nature of Adopted Sons. 

The original purpose of adopting sons was to continue the memorial service of 
the family. Hence, in China proper, as has been stated above, people generally 
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adopted a child of the same desceht as themselves, cases of adopting children of 
another family name being very rare. But in Formosa quite the reverse obtains, for 
they often adopt children by purchase even when they have their own. Therefore the 
object of adopting a child in Formosa is to increase the number of descendants as 
well as to continue the service at the family shrine. But, in point of fact, as there are 
so many adopted sons, they often fight one against the other for their respective shares 
of property after the death of their father, and this of course often t&nds to endanger 
the house, instead of making it strong. 

Though the majority of adopted sons in Formosa are purchased, they differ from 
those who are bought in as servants. For in the case of servants their persons are 
bought and the price is paid for their bodies themselves, but the sons are adopted by 
drawing up a boe-tu contract (deed for buying a child), and the money paid is supposed 
to supplement the expenses paid for the past support of the child. 

III.— Conditions of Adoption. 

(a) Qualifications for becoming adopting parents:—There are no fixed regulations 
as to the conditions for adoption, but the following are supposed to be the require¬ 
ments recognized by general custom. 

(i) There is no limit as to the age of an adopting parent, but as a general rule 
no unmarried person can adopt a son. 

(a) A head or a member of a family can be an adopting parent, nor is there any 
objection to a man and wife each adopting his or her own son separately. 

(3) One can adopt a child whether he has a real son or not. In this respect the 
custom differs from that of China. 

(4) There is no limit as to the number of adopted sons. 

(b) Qualifications for an adopted son: — 

(1) There is no limit as to age of an adopted son but he must be younger than 
his adopting parent. Consequently an ascendant or one in the same rank in the 
bilateral line cannot be adopted. The difference of age between the adopting parent 
and son is usually that of the real parent and child. 

(2) It is a general rule that an only son of a family cannot be adopted by another, 
but it is not a rare thing for an only son to be sold owing to the poverty of the parents. 
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(3) There is no objection to a husband and wife together being adopted by 
another family (a kind of arrogatio) but no such instances have come under notice. 

(4) An adopted son could be again adopted by a third family but such instances 
are rare also. 

IV.— Ceremony of Adoption. 

There is no particular ceremony for adoption except to execute a deed of leu-pan 
(MUf) or boe-tu (HET*). The party who gives or sells his child signs the deed and 
delivers it to the adopting parent. [The forms are like those shown in References No. 
80 to 82]. 

V.— Effect of Adoption. 

The following are the general effects of adoption: — 

(1) The relation between the adopted son and his original family is as follows :— 

If adopted as boe-tu, the son is cut off entirely from his real parents, and does not 

even go to see them. Hence, he has to observe no mourning in case of the death of 
his real parents. In case of chien-tu (presented child ) the two families keep up 
friendly intercourse, and the relation arising from kupan is the same as in chien-tu . 

(2) The relation of the adopted son to the adopting house is exactly the same 
as that of a real son, and he assumes its family name with the following exceptions. 

(a) The right of succession to the property of the adopted father is subject to the 
will of the father, without any fixed rule or usage. But if the father expresses no 
intention in that respect, then his right is the same as that of a real son, 

(b) If there be both real and adopted children in a house, the former, as a rule, 
succeeds to the house-authority. But in case such child is not fit to succeed, the 
adopted child becomes the heir of the house-authority. And if there be several 
adopted children the eldest succeeds to the house-authority and not that one who was 
adopted first in order. 

(c) If there be no child of the legitimate wife, and she adopts a child as her son, 
such child comes after the sons of a concubine or concubines in the order of succession. 

VI — Dissolution of Adoption. 

The ascendants of both parties by arrangement between themselves, may effect a 
dissolution of an adoption. If there be a gross fault on the part of the adopted son, 


Digitized by Google 


Original from 

UNIVERSITY OF MICHIGAN 



XV 


for instance, if he does not perform his filial duty towards his parents, or if he is 
prodigal and lavish, the adoption may be compulsorily dissolved. But there is no 
prescribed regulations to show for what causes adoption may be dissolved ; each case 
is decided upon its merits. When an adopted child suffers cruel treatment from his 
adopted parent, he can demand the dissolution of adoption, and to be allowed to 
return to his original family. In case he is an adopted son by boe-tu , the adopted 
parents may sell him to a third person if he wants to dissolve the relation of adoption. 

[For the forms of the deed of ku-pan and boe-tu see References No. 80 to 82. 
The deed of chio-tsoi (inviting a husband) is given in Reference 83, and that of chio- 
hun (inviting a husband for a real or an adopted daughter) in References No. 84 
• and 85.] 

SECTION III—ADOPTED DAUGHTERS. 

I.—Nature of Adopted Daughters. 

In Formosa, when one adopts another's daughter as his own, such daughter is 
called iurshin (SUft) or simply shin-pu ( 44 $). In this case it is also usual to pay for 
her, and when she attains her proper age, the adopted parents either get her married to 
their own son or else secure a husband for her from outside; this latter is called chio-tsoi 
(Sit) or chio-sai (SW). Sometimes they give the adopted daughter to another in 
marriage, and they even go to the extent of reselling her to a third person. The 
object in adopting girls is not always the same. Some buy girls for the purpose of 
using them as maid servants, but this is different from iu-shin, for in that case they do 
not consider the girl as a human being, and consequently such a girl has no family 
name. The people call them chobo-kan, and those who are adopted as shin-pu are 
called chabo-kian. Both words have a distinctive sound but there are no Chinese 
characters corresponding to them. 

The practice of adopting daughters originated in China during the era of Kanghi, 
and there the name shin-pu was only given to a girl adopted for the purpose of 
getting her married to the son of the adopting family. But in Formosa, as has been 
said, the girls may be adopted as shin-pu by a family in which there are no sons to 
be matched. The intention of adopting a girl in China was to bring her up in one’s 
house and get her married to the son in a simple wedding ceremony, and thus to 
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prevent the expenditure of such a large sum of money as is usually needed for a 
regular marriage. But this custom is said to lead the young people to marry too 
soon, or else they develop a feeling of antipathy to each other and lead miserable 
lives. 


II.— Conditions for Adoption of Daughters. 

There are no fixed rules as to the requirements in the case of adoption of 
girls. The following are points of some importance, however :— 

(a) Qualifications of the adopting parents:— 

(1) The limit for the difference of age between the adopted daughter and the 
adopting parents is not expressly fixed, but generally it is as much as the difference . 
between the real father and child. 

(2) A head or member of a family may adopt a daughter. 

(3) A man can adopt a daughter whether he has a son of his own or not, or 
if he has a real daughter in the house, neither is there any objection to the adoption 
of several daughters. This last is a peculiar custom which arose in Formosa for the 
purpose of making money through re-sales when the girls were grown up, especially 
if they were good-looking. 

(b) Qualifications of the adopted daughter:—(x) Shin-pu (adopted daughters) 
are adopted when they are quite young, usually under twelve or thirteen years of age. 

If they are about seventeen, they get married directly, instead of being adopted. 

(2) A shin-pu is obtained from a house with a different family name, but sometimes 
one of the same family name is adopted, a husband being obtained outside, in which 
case the adopted girl is called yon li 

(3) Even in a case where there is only one daughter in a family she may be given 
to another family as shin-pu. The custom permits an adopting parent to give his 
adopted daughter again to a third family. 

III.— Ceremony of Adoption. 

The act of adoption is concluded by agreement between the adopting parents 
and the real parents, and the consent of the adopted daughter and that of the future 
husband is not necessary. There is no fixed ceremony of adoption. The practice is 
to execute a deed of adoption merely. At the time of adoption, it is necessary to pay 
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for the girl from twelve to thirteen yen or sometimes one hundred yen, according to 
the beauty of the girl. Therefore on the daughter’s growing older and getting marri¬ 
ed, no present of marriage money is required. 

IV.— Effect of Adoption. 

(1) As in the case of marriage the adopted girl enters into the family of the 
adopting parent and she is called by her original family name added to that of the 
adopted parent. But if the girl leaves the house of the first adopted parents, and is 
again adopted by a second family, then she leaves off the name of the first house and 
is called by the name of her original house added to that of the second adopted 
parent. 

(2) Before the adopted daughter gets married to a son of the adopted family, 
the son (future husband) of that house always treats her as his sister, and the adopted 
parent treats her as his real daughter. Hence the adopted daughter calk the son 
and his brothers and sisters her brothers and sisters just as if she were a true child 
of the family. 

(3) The relation between the adopted and the original family is that of relatives 
by marriage when the daughter marries the son of the house; but before such marriage 
takes place, no kindred relation whatever is recognised. 

(4) When the father of an adopted daughter dies, having left no son to get 
married to her, the latter cannot directly succeed to the house herself, but she has to 
get married to a man and let him succeed to the same. This is from the Chinese and 
Formosan custom which does not recognize any right of succession so far as a 
woman is concerned, nor do they recognize a female head of a family. But if a 
husband dies, and the boy is stil young, the widow may become the head of the family 
in her boy’s stead. During this temporary headship of the woman, however, she 
is considered as the representative of the boy. 

(5) If a girl is adopted, the real parents lose all right to exercise any power 
or control over her person, and only in case of cruel treatment on the part of the 
adopted parent can the real parent protest against such treatment or demand the 
dissolution of adoption. 
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V.— Dissolution of Adoption. 

The adopted girl may return to her original family on the dissolution of 
adoption, but there are no prescribed laws as to the causes of such dissolution. But 
when there are some serious causes, like disobedience to her parents, such dissolution 
may be demanded. Dissolution by arrangement may of course be effected, but from the 
nature of the adopted daughter, she may be given again to another family at any time, 
and it is quite unusual to go through the complicated procedure of making an ar¬ 
rangement with the real parents and letting her return to them. In case the 
adopted girl is divorced after she has married a son of the adopted parent, the 
relation of adoption is not dissolved thereby, and it is customary for the adopted girl 
to still remain in the family of the adopted parent. But on the other hand if the 
relation of adoption is dissolved and the girl has to leave the house, the relation of 
marriage is severed at the same time The reason for this is, that they consider that 
if the woman leaves the adopted family through dissolution of adoption, it is not right 
to continue the relation of matrimony any longer. 

In case the marriage relation between the son of the adopted family ancj the 
adopted daughter be dissolved by his death or otherwise, the woman is never allowed 
to get married to the second son of the same family. 

CHAPTER IV.—GUARDIANSHIP (ft*). 

SECTION I.—GENERAL REMARKS. 

In Formosa there is no such institution as guardianship in its true meaning. A 
system which resembles it, however, is called tok-hoo (fftfft). Besides this there are 
so-called tuk-kivang-jin (HiltA) and kwang-shi Manager}, but these are nothing 
but business agents empowered to act in a certain way for the principal. As tak-kwang- 
jin sometimes one, sometimes two honest and reliable men are selected among intim¬ 
ate friends for the purpose of corresponding with the authorities and with acquaintances 
and also managing miscellaneous household business. A kwan-shi is a treasurer who 
keeps cash, books, etc. The business of these two persons somewhat resembles tliat of 
a guardian, aud they have actually been taken for guardians, but considering the real 
nature of their work it is clear that their relation to their principal is more like that 
of employer and employee, or principal and representative, than that of guardian and 
ward. We give some particulars of the tok-)ioo (fti/H) only. 
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SECTION IL-COMMENCEMENT OF GUARDIANSHIP. 

A tok-hoo generally commences by the appointment of an honest and proper man 
either by will or by the request of a person deceased, to manage all and every his 
household business. This generally happens in a wealthy family, the management 
of which cannot be done properly either on account of the minority or mental un¬ 
soundness of the successor, or from some other cause. When wealth and property 
have been accumulated as a result of many years’ hard labour and when there are no 
parents or kindred to depend upon, nor intimate friends, while the real or adopted 
children are still too young to manage household affairs themselves, nothing else could 
be expected but a division and loss of property on the death of the head of the house 
So by having a guardian, they try to protect the property, to prevent quarrels, and 
also to maintain the memorial services of the family. 

As explained above, the main object of a tok-hoo is to look after the property, 
therefore one without property does not need a tok-hoo. This is the main point in 
which it differs from guardianship, 

SECTION III.—APPOINTMENT OF GUARDIAN (ft BR). 

A tok-hoo is appointed by the parent or grandparent, and no one else can 
interfere with this appointment. When a tok-hoo is to be appointed, a lucky day is 
selected according to a calendar, the near and distant relatives, are called together to 
drink wine, and pray to the gods. They also draw up several copies of a deed of 
guardianship with an inventory attached, and divide these deeds among the relatives, 
to prevent any future mistakes. But sometimes instead of following the general usage, 
they take a simpler way and omit the conference of relatives. 

As to the qualifications of the man to be appointed, everything depends upon the 
wishes of the one who appoints him. Usually, however, the best fitted persons among 
the uncles (father's brothers,) or the father’s cousins is appointed. If there be no fit 
person among the uncles or the father’s cousins, then the meeting of relatives is held, 
and they select an honorable and upright man among themselves as principal 
manager, and also five or six others as assistants and such a body or committee 
manages the business of tok-hoo . The principal manager holds the power to 
control the property and the other assistants are consulted when it is necessary to 
dispose of the property. 
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SECTION IV.—BUSINESS OF GUARDIAN. 

When a man is appointed guardian he has to send in an application to the 
proper authority, stating minutely the circumstances of the case, and get permission 
to act as tok-hoo . But this is only in case there is a large quantity of property 
placed under his care. In case the property is not very large, he simply sends in 
notice to the igon-li {tt&) or other local official, and obtains a sort of certificate with 
the signature of the officials. If the property is small they do not go through this 
procedure, but simply execute the deeds when the relatives are gathered together. 

When this procedure is completed the tok-hoo examines the whole property and 
enters it in a book specially prepared for this purpose, and takes it under his custody. 

The property is left to his absolute control and he keeps strict and precise 
account for future reference. The tok-hoo has full power as to the act of guardian¬ 
ship, as well as the management of the property, and no interference from outside is 
allowed. 

The tsk-hoo is to manage the property entrusted to him and out of the income 
pay the expenses of the ward (ift?*). In case the property is large, the expenses of 
the widow, brothers and sisters are also paid, and also the expense of keeping up 
tombs, memorial service of ancestors, &c. If there is any surplus he has to invest it 
in the most profitable way. In short he has to exercise the utmost diligence in the 
management of the property. 

But the tok-hoo, so long as he remains such, cannot use the entrusted property in 
his own interest, as for instance by borrowing, etc. This custom has been naturally 
developed with a view of preventing the abuse of the power bestowed on him. The 
moral idea of the people is at the back of it of course. 

The tok-hoo has also power to exercise control over the person of the ward, but 
he has no authority to send the ward to prison because of disobedient conduct, as an 
actual parent can. And though the parent has power of life and death over his child, 
the tok-hoo has by no means such power. He has only to educate and look after the 
child, attending to his character, etc. 

If a tok-hoo once accept the office of guardian, he cannot abandon it 
without having good reason, because his duty is based on principles of morality and 
considerations of public welfare. 
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SECTION V.—TERMINATION OF GUARDIANSHIP. 

When the circumstances which necessitated the appointment of a tok-hoo come to 
an end, either by the orphan’s attaining his majority, or by some other cause, the 
tok-hoo has to get his or her consent and select some employment or business for him 
according to the ability of the child. Then the relation of guardianship terminates. 
There is no fixed regulation as to the causes of termination of the office of tok-hoo ; 
it is simply a question of facts. On the termination of guardianship, the tok-hoo has 
to give a precise account of the property entrusted to him, according to the inventories. 

As to the remuneration given to a tok-hoo there is no fixed regulation, and when 
the guardianship is terminated and the property is returned to the party to whom it 
belongs, something is given to him, taking the state of affairs and the term of service into 
consideration. If the property is not very large, a dinner is given to the tok-hoo or 
a certain sum of money is presented, and if it is large he will get some present after 
comparison has been made of the state of the property at the time with its condition 
at the beginning of his service as tok-hoo . Such a present is left to the judgment of 
the ward, and the tok-hoo cannot claim anything. [Some specimens of deeds of 
guardianship are given in References Nos. 36 and 87]. 

CHAPTER V. —SUCCESSION. 

SECTION I. —GENERAL REMARKS. 

With respect to the succession in China and Formosa, it is necessary that a 
distinction be made between succession to the house-authority and succession to 
property. The succession to the house-authority may be compared to the Japan¬ 
ese katoku-eo-zoku (succession to the headship of a family) for it is a succession to 
the authority of the main line of a family. The right of sueh succession is reserved 
to the first son, and he stands above his brothers’ apartments (or families; as head of 
the house. He represents his whole house or family on one hand and manages the same 
on the other. But practically the case of succession to the headship of a house in 
which a legal effect is created is only when the brothers continue to live in the same 
house and own the property in common among themselves; for in this case the head, 
being the representative owner of the property, has the right to manage the same. 
But lately, even though the brothers all live in tlie same house, the property, on the 
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death of the father, is, in almost all cases, divided among the brothers. And, more¬ 
over, the custom of living together under the same roof is not observed so strictly 
now-a-days as it was in ancient times. On the contrary they keep separate house¬ 
holds from the time they divide the property. Hence, the succession to the house- 
authority has nothing but a moral meaning now, and the legal effect resulting from 
it is very insignificant. 

Succession to the property takes place, as a rule, on the death of the head of the 
family. What is here called u head of the family ” does not necessarily mean the 
head of a house, but when the apartments hold separate property, if a head of an 
apartment dies this also gives rise to the question of succession to the property. In 
other words, it arises whenever children succeed to the property which is left after a 
man’s death In China and Formosa, as long as there is a father in a family, he is looked 
upon as a house-head and he manages both the inside and outside of the family, and 
the whole property remains under his control. The children then live in the same 
house as members of the family and keep a common household account. Hence, the 
members have no right to own any property, and what they gain goes into the 
possession of the house head. In case some of the members become public officials 
or leave the country to work, they send a part of their gain to the house head to help 
in his expense. And if a member keeps private property in secret, the custom is to 
denounce such conduct very bitterly. But if the house-head dies, the property has to 
l>e divided among the members, which act is called succession to the property, and 
in Formosa it is always succession by division. This is done by drawing lots (Bjfr) 
which will be referred to later. 

SECTION II.— COMMENCEMENT OF SUCCESSION TO PROPERTY. 

As a general rule the succession to property commences on the death of the 
head of the family. This comes, as has been explained, from the custom that all the 
members of the house live under the same roof, and they think that while the father 
is alive, it is against the principles of morality to live outside of the father’s house and 
own separate property. But there are two exceptions to this rule. 

(i) There are some cases where the property is divided during the lifetime of 
tlie head of the family. This is according to the free will of the head, entirely, and 
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is sometimes due to a wish to take precautions and avoid trouble through a division of 
the property following upon his death. Or sometimes the man, anxious to escape the 
worries of managing his property, prefers to divide it among his childreen, and spend 
his declining years in a quiet manner. This resembles abdication, in Japan called 
in-kyo (IBS), but such abdication as is found in Japan proper is not recognized in 
Formosa. Sometimes, though the division is not made in his lifetine, he may cause the 
deed of division to be executed, and thus he fixes beforehand the portions to be 
inherited by each son, in order to prevent any differences after his death. 

(a) Cases are not wanting in which the sons have not divided the property even 
after the death of the head of the family. In such a case the property is considered 
to be a joint ownership of the descendants, and the first son, who is the heir to the 
headship of the family, controls it. Sometimes they keep the property undivided 
after the deed of division has been drawn up, while in other cases they exercise joint- 
ownership. It is completely within the free will of the decendants whether they 
divide the property among themselves after the death of the head of the family or not. 

SECTION III.—INHERITANCE. 

The succession to property, is, as has been said, succession by division, and those 
who are entitled to it are only males of lineal decendants, and all the males of the 
same degree of relationship, have right to the succession; in other words it has to be 
divided among all the sons of the head of the family. No question is asked whether 
such sons are real or adopted, legitimate or illegitimate. If some son is dead his son 
succeeds to the portion of the father. 

On the other hand, the girls have no light to succession, for they, as has been 
said, are generally given to other houses as adopted daughters, while still young, and 
seldom remain in their original family, and even if they do they can be given out at 
any time. Hence, there is no occasion to recognize their right to succession. Only 
in some cases a part of the property is given to them as a marriage portion. 

According to the Ta-chin-li-lien Chinese code) the part each successor 

gets must be equal, i.e. the property must be divided equally among all the brothers, 
and the Formosan custom follows this principle, except that one is added to the 
number of the brothers to provide a portion for the first grandson, and two portions 
are given to the eldest son. It seems that such a portion for succession could not be 
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changed by the will of the deceased (except in the case of an adopted son), but 
there are some instances of the head of a house giving in secret to his special 
favourite during his lifetime. 

As to the causes for which one may be disinherited, there is no fixed rule or 
custom. As a general principle disinheritance is not allowed, only if one is dis¬ 
obedient to his parents or lazy and prodigal, he can be driven out of the family, and 
so prevented from participating in the division of the property. But when such 
causes cease, the exile is generally recalled, 

SECTION IV.—METHOD OF DIVISION. 

As to the method of division of property, it differs according to the amount of 
property to be divided. In case of a rich man, the custom is to put aside certain 
portions of property as what is called a fund for yon-dhan (SMS), for the support of the 
remaining parent or parents, and as a portion for the expense of keeping up memorial 
services for their ancestors, and the balance is divided among the children in the manner 
stated above. Sometimes they keep a certain portion of the property for the educa¬ 
tional and matrimonial expenses of the young boys and girls. This portion of the pro¬ 
perty—kept aside from the division—is called kon-giap (&Rt, literally public or common 
property), and is often trusted to the hands of the eldest brother. The property 
appropriated for the expenses of the memorial service of ancestors is often controlled 
by one apartment after another in rotation. But people of the middle or lower 
classes divide the property right out and as to the support of their parents each apart¬ 
ment takes it upon itself in rotation. 

To execute the division, it is customary to make out an inventory, and, selecting 
a lucky day, call together all the relatives at the house of the principal family (**Sc). 
After making offering of incense and flowers at the ancestor’s shrine and praying 
before it, they divide the property equally among the brothers. To do that the farms 
and houses are marked or numbered previously, and the successors draw lots one by 
one to settle each one’s portion. This is the origin of the word hanrhtum (■# 
division by lots). The proper way was to write the designation of the property on 
pieces of white paper and throw these into water, letting each successor pick out one, 
but this practice is not adopted to-day. 
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When they have thus divided the property, they draw up deeds in which they 
state the result of partition as well as the amount and method of management of the 
common fund; and all the successors sign the deed, each keeping one copy of it. 

SECTION V.—EFFECT OF THE DIVISION. 

By the division of property each brother becomes independent, and, having a sepa¬ 
rate apartment, begins a new household, and keeps a separate living account. If there 
be minors among the brothers, their property is managed by their father, or in case the 
father is dead, by the eldest brother. After the division is once effected, the brothers 
have no relation one to another in so far as their property is concerned. Hence, even 
though some of them may be unfortunate enough to get poor, the other brothers will 
not help him. 

After the division the parents may live with any one of their children they like, 
and the expense of their maintenance is paid out of the fund for yon-shan 
when there is any, and if not, each apartment pays it by rotation. 

In case the debts of the lather amount to more than the property left by him, they 
first try to settle such debts before they divide the property. The eldest son enters 
into negotiation with the creditors and if there are prospective liabilities all the sons 
bind themselves jointly and severally to discharge such obligations. 

The customs of Formosa do not recognize renunciation of the right of succession, 
nor is there any such institution as succession with beneficium inventarii. [Some deeds 
of partition of an inheritance are shown in References Nos. 88 and 89.] 
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Page 2 2 ist line “achorages” should be 44 anchorages ”, 

Page 4 17th line Fu-kien should be Fu-tien 

Page 11 14th line 44 Tai-wan fu ” should be 44 Tai-nan-fu ”, 

Same page 15 th line chin should be chien. 

Page 12 20th line chi-ckin should be chi-chien. 

Page 21 2nd line the word “ and ” should be added before hok-te. 

Page 33 3rd line “ dsscussed ” should be 44 discussed 
Page 36 17th line 44 not ” should be 44 nor 

Page 38 5th line from bottom 44 withrawing ” should be 44 withdrawing 
Page 40 6th line from bottom 44 occurence ” should be 44 occurrence ”, 

Page 42 2nd line “ Hien-djeo-chiai n should be 44 Lien-djeo-chiai ”, 

Page 46 16th line toa-tso should be tso. 

Page 5 5 every ko-lion-iso should be ho-lion-Uo. 

Same page 2nd line from bottom 44 aborignies” should be 44 aborigines 
Page 57 ist line “aclled ” should be 44 called 
Page 58 all the words toa-tien should be ton-tien . 

Page 70 10th line 44 Chan-Roa ” should be 44 Chan-hoa 
Same page 17th line 44 lim-son-bun ” should be 44 Lin-son-bun ”, 

Page 76 7th line 44 transations ” should be 44 transactions ", 

Same page 15th line sho-fso should be toa-tso, and 23rd line 44 prerent ” should be 
44 present 

Page 80 3rd line from bottom tso-t*o should be sho-tso. 

Page 83 15th line 44 -ftfl ” should be 44 
Page 87 9th line 44 2.84 ” should be 44 ,284 *\ 

Same page 4th from bottom 44 9.20 ” should be 44 9,24 ”, 

Page 89 10th line from bottom, chu (S) should be chin (ft). 

Page 91 6th line from bottom (ifcffi Rent on confiscated farms) should be Rent 

on confiscated farms). 

Page 92 19th line 44 former dwelling ” should be 44 farm dwellings ”, 

Page 94 14th line 44 914 ” should be 44 1.914 ”, 

Page g5 9th line 44 government ” should be 4 ' Government ”, and 1 ith line 44 acoustom- 
ed ” should be 44 accustomed *\ 

Page 97 and 98 the character “ & ” should be 44 SB ”, 

Page 97 2nd line from bottom 44 not ” should be 44 nor 

Page 104 4th line li users of the ” should be inserted between 44 by the ” and 44 water 
Page 105, 2nd line the character 44 £ ” should be 44 ffl, 

Page 131 3rd line the word 44 who ” should be inserted between the words tu tu and 
44 requires 

Page 131 3rd line “cannot dispose of that right” should be inserted between 
44 right ” and 44 alone 
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Page 133 4th line from bottom, the words 44 a deed of lease &c ” shall be deleted* 

Page 133 23rd line 44 occurence ” should be “ occurrence 

Page 134 23rd line “ as ” should be 44 for 

Page 135 25th line 44 iu-tn ” should be 44 te-ki-tu 

Page 137 1st line the word “ it ” should be added before 44 is created 

Same page 10th line the word 44 collected ” should be ‘ effected 

Page 138 18th line kip tu should be kip-m. 

Page 130 9th line 44 a build ” should be 44 build a 
Page 142 18th line 44 sa meas ” should be 44 same as 
Page 145 12th line 44 alw’ay ” should be “always”. 

Page 146 7th line from bottom “difference M should be “ difference 
Page 148 1 st line kae-ki should be Kae-bi. 

Page 149 13th line “ the assign of” should be inserted between “ acknowledge ” and 
44 the 

Page 151 18th line “ in same ” should be 44 in the matter 
Same page last line 44 met ” should l»e 44 meet *\ 

Page 153 20th line 44 say ” should be “ said 

Page ii 6th line from bottom the word 44 do ” after 44 of” should be deleted. 

Page v 5th line from bottom “ take ” should be 44 takes 
Page v 2nd line from bottom 44 before ” should be 44 beyond ”. 

Page vi last line u who are ” should be 44 the contractors being ”, 

Page vii 1st line 44 house ” should be 44 houses 
Page viii 10th line 44 each ” should be 44 such *\ 

Same page 23rd line 44 foods ” should be 44 articles of food 

Same page 30th line 44 brides ” should be 44 bride's 

Page ix 3rd line from bottom 41 O born Li ” should be 44 Li born O *\ 

Page xix 6th line from bottom 44 is ” should be 44 are 

Page xx 4th line from bottom 44 attending 99 should be 44 according ”, 

Page xxi 16th line 44 36 ” should be 44 86 
Page xxiii 10th line from bottom 44 light ” should be 44 right 
Same page 6th line “ lifeline ” should be 44 life time 
Reference page 3 and 7 4 - contruct ” should be 44 contract 

„ page 15 and 50 44 preceeding ” should be 44 preceding 99 . 

„ page 17 44 dementions ” should be 44 dimensions 

„ page 29 44 re-measurment ” should be 44 re-measurement 

,, page 30 44 Islant ” should be 44 Island 

„ page 45 44 execued ” should be “ executed 

„ page 46 and 66 “ approprieted ” should be 44 appropriated 
„ page 59 44 instanse ” should be “ instance 

„ page 68 44 plesgee ” should be 44 pledgee 

„ page 80 44 famillv ” should be 44 family 

„ page 85 44 excecuted ’ should be 44 executed 
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GLOSSARY 


Ai-tso... ... ••• 

be a 

Rent imposed on ai-tien, see page 71 . 

An-sa-su . 

& 3§f m 

Governor of Formosa (sent by the Chinese Government 
when the Island was under their administration). 

Ai-tien ... ••• 

BE 

m 

Farms situated on or near the savage boundaries, see 
page 71 . 

Bai-gin . * 

* 

m 

Selling price. 

Bo-tan . 


X 

Mother’s blood relations. 

Bo-tan • ■ • • • • 

m 

X 

Wife’s blood relations. 

Chi-chm ... ... 

m. 

ft 

Blood relative on male line. 

Chi*cliin it* ••• 

m 

fi 

A fixed terra prescribed for the filing of bills, see 
page 14 . 

Chien ... 

H 

Prefecture. 

Chi-chien . 


ct 

Prefect. 

Chi-fu ... 


m 

Local Governor. 

Chien-long 

*Z 

K 

Name of a Chinese era, from 1736 to 1796 A. D. 

Chien-tu ... ••• 

m 

* 

Presented child, see appendix page XII. 

Chin i.» ... ... 


1/100 part of Chu, measuring about 1 litre. 

Cbin-gen ... 

ft 

m 

See appendix page VIII. 

Chio-fu . 

48 

it 

See appendix page VII. 

Chip-cho ... .I. 

ft 

m 

A kind of public notary, see page 44 . 

Chio-sai ... • • • 

m m 

A kind of invited husband, see appendix page XII. 

Chio*tsoi . 

is 

X 

>f 99 99 99 J9 

Chong-toan 


X 

Title deed, see page 43 . 

Cbu ••• ... »•* 

75 

A measure holding about 102 litres. 

Chu •... ... 

& 

A district. 

Fu ... ... 

Iff 

A city. 

Hang-tien. 

m 

a 

See appendix page I. 

Hien-kian-tien-jin 

mmA 

Actual cultivator, see page 26 . 

Giap-tu . 

m 


Proprietor, see page 29 . 

Hak-hun. 

& m 

Act of auguring the advisability of marriage, see 
appendix page VIII. 

Hang . 

a 

Name of a Chinese dynasty of kings. 

Hew-tu ••• ... 


* 

Divorce deed. 

Hien-sbao-gin ... 

max 

Cash compensation, see page 126 . 

Hao... ... ... 

s 

1/10 of a li. 

Hoan-te. 

m * 

Savage district. 

Hoan-tso. 

* a 

Savage Rent, see page 5 2 . 
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GLOSSARY. 


Hok-te . 

m 

ft 

Waste land. 

Huon . 

a- 

i/io of an unit. 

Huon-toa-sho ... 

3- ± <h 

Act of introducing a bride to the bridegroom's relatives, 
see appendix page IX. 

Huong-tu. 

* ft 

Savage land. 

Iu-lin-chiai 


Land book, see page 42, 

I-chi-chong-toan. 

SfiistJS. 

A kind of title deed. 

I-chi-toan. 

£ *if 

Title deeds issued for ai-tien . 

I-tu-shang-chan.. 

-T-mgt 

A case of marrying two wives at the same time, see 
appendix page VI. 

Iu-shin . 

* 

41 

Adopted daughter, see appendix page XV. 

ka ... ... 

¥ 

A standard of land measurement equal to about 8890 
sq. metres. 

Kaebe ... ... 

5? 

ft 

A kind of public registration, see page 45. 

Kan-huon 

m 

3" 

A deed for the division of an inheritance. 

Kan-pun. 

X 

* 

Work (used for the construction of a water way), see 
page 104. 

Kan-pun-tso ... 

x * a 

Rent payable to the Kan-pun holder. 

Kang-hi ... ... 

m 

SS 

Name of a Chinese era from 1662 to 1723, 

Kao-tsang 

-g- 

a* 

A complaint filed in a court under the Chinese 
administration. 

Ken-tso . 

ft 

a 

See appendix page VIII. 

Kien . 


Unit of length—meaning a bow length. 

Kin-chia. 


16 

See appendix page VIII. 

kip ... ... ... i 

r • ' 


Kip-su ... ... *< 

& 

*! 

[■ Granting. 

kip-tu .^ 


) 

kon-pien-tau ... 

* 2p 4 

A kind of measure. 

ko ... ... ... 


Tax. 

Ko-te-hoan 

a ft * 

High plateau savages. 

Koang-sie 

% 

« 

Name of a Chinese era from 1874 to the present time. 

Kon-giap. 

& m 

A common property, see appendix page XXIV. 

K ong-ho. 

ss 


Cultivator. 

Kong-ho-tso ... 

fif p a- 

Rent payable to Kong-ho. 

Kong-su. 

ss t 

One who opens up a farm by employing kong-ho , hence 
promoter. 

Kong-pai. 

SS i* 

An opening permit for a farm. 

Ku-ho . 


Change of holders. 

Ku-pan . 

51 

» 

A kind of child adoption, see page XIV. 

Ku-tea-gin 


Bargain money. 
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GLOSSARY. 


Kun-tso. See page VIII. 

Kun-tu ... ••• n • „ 

Kwang-shi ... If flt A manager, see page XVIII. 

Kwang-tso ... HT ffi Government rent, see page 56. 

Kwang-tsun-tso . 'IT 81 A kind of government rent, see page 68. 

Lap-tsai ... ... fft fR See page VIII. 

Lieu-djeo-chiai.. Wl 9 k fit Another name for Iu-lin-chiai. 

Li . ... X 1/10 of Huon. 

Lion-wun-po R HI A kind of government farm. 

Lion-wun-tso ... mi A kind of government rent, see page 70. 

Loan-tu . Si R See page VIII. 

Mai-tsui-ji ... R A ^ Deed of sale of water. 

Ming . W A Chinese dynasty lasting from 1368 to 1647 A.D. 

Mo. th 1/11 part of Ka, or about 801 sq. metres. 

Mon-pai. R B See page I appendix. 

Mon-ton-ho-tsui. See page VIII appendix 

Ok-tso . $ ffl. A kind of government rent, see page 71. 

Pii-tan-tso ... Sfc flg ffl A kind of water rent, see page 105. 

Pa-tsong. JG HA nane of military office. 

Pak-kiang ... 18 Renting. 

Pak-tu . 91 Letting or hiring. 

Pan. B Ah apartment or a section of a house,—see page III. 

Pan-kan. W ¥ A kind of census register,—see page I appendix. 

Pe-po-hoan ... ¥ *# R Savages in the plain. 

Pen-kin. B & See page VIII. 

Pe-te . ¥ A Plain. 

Pii. A Reservoir or pond. 

Poe-ji . A ¥ See page VIII. 

Poe-tao-tsui ... BE S St See page VII. 

San-po . Ul A Hill plain or plateau. 

gan-poe-ji ... A ¥ See page VIII. 

Shek-hoan ... & B Another name for Pe-po-hoan. 

Si-te-gin. IVK Caution money,—see page 116. 

Sien-fong ... & S Name of Chinese era, from 1851 to 1862. 

Shi. H ifiooihao. 

Shin-pu. & Adopted daughter. 

Sho-tso . 4 * ffl A kind of rent,—see page 46. 

Shun-tsu. * fft A Chinese era, from 1644 to 1662. 

Shung-tien-su... iE ifc @1 Name of an office under the Chinese administration. 

Shung-wu ... % ft Name of an office under the Chinese administration. 
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GLOSSARY. 


Si-kie-gin 

• •• 

v m m 

Current price. 

Song 

• t • 


Name of a Chinese dynasty of kings, lasting from 960 
to 1126. 

Su-tsang... 


» 


A paper filed by a defendant. 

Su-tu 

• •t 


m 

Letting for a valuable consideration. 

Suy. 

• • • 

m 

Name of a Chinese dynasty, lasting from 589 to 617 A.D 

Ta-chin-lien-li... 


Chinese Code. 

Tai... 

• ** 

» 

A kind of pledge, see page 150. 

Tai-kae ... 

Ml 


5 ? 

A deed for Tai. 

Tai-kian... 

• • • 


If 

Literally, retiring from cultivation—see page 38. 

Tang 

Ml 

& 

Name of a Chinese Dynasty, lasting from 618 to 905 A D. 

Tau-koang 

• • • 

at 

A 

A Chinese era from 1821 to 1853. 

Tau-tai ... 

• • • 

at £ 

A Chinese Governor. 

Te-ki-gin 

• •• 

* 36 *) 

• 

Te-ki-tso 

ft ft • 

Jfi Sffi 

Building Lot Rent, see pages 119 and 120. 

Te-ki-tso*gin 

• • ft 

mm*) 


Te-ki-tu... 

• • • 


Owner of a Building Lot. 

Te-ku ... 

• •• 

it 

* 

Land bone, see page 98. 

Te-poe ... 


to 

A 

Land skin, see page 98. 

Si-te-gin ... 

• • • 

« to « 

Caution Money. 

Te-tso-gin 

• ft • 

4111 

Another name for te-ki-t&o. 

Tea-gin ... 

• • • 

& 

ft 

Bargain Money. 

Tea-chin ... 

• • a 

£ 

ft 

See page VIII. 

Ten. 

• • ft 

■ 

District. 

Ten-shie ... 

ft ft ft 

■ u 

District record. 

Tia-ching... 

• • • 

ft 

ft 

A Chinese era from 1796 to 1821. 

Tien... ... 


ft 

A kind of Mortgage, see page 115. 

Tien. 


fa 

Tenancy. 

1 len ■.. ... 

• •• 

T 

A young man. 

Tien-gin ... 

• •• 

T IS 

Poll Tax. 

Tien-jin ... 

• • ft 

fa A 

A Tenant, or Lessee. 

Tien-ho ... 

• 0 m 



Lease holder. 

Tien-kong 

• • • 

ffl 

# 

Another name for te-ku. 

Tien-su ... 

M. 

H 

IT 

Chief Lessee. 

Tien-men 

ft • • 

is ia 

Another name for fe-poe. 

Tien-yen ... 

Mt 

a m 

Dry Field. 

Tien-tsong 

f ft ft 

=P 

ft 

A name ofa Military Office under Chinese Administration. 

Tin-kon ... 

ft ft • 

IE 

ft 

Tax. 

Toa-tso ... 

• • • 

* 

a 

A kind of rent, see page 46. 

Tok-hoo ... 

• • • 

R 

m. 

A kind of Guardian, see page XVIII. 
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Ton-chi ... 

... 


m 

Name of a Chinese era, from 1862 to 1874. 

Ton-tso ... 

... 

± 

m 

See page II Appendix. 

Ton-tson... 

... 


§5 

« •> » 

Ton-tien... 

... 


T 

Peasant Soldiers. 

Ton-tso 

... 

* 

ffl 

A kind of Government Rent, see page 46. 

Ton-tuon... 

... 


m 

Peasant Soldiers’ food. 

Tsa-fu-pian 

... 

s* m 

See page 15. 

Tsai-i 

.»• 

35 

a 

A Petty Officer. 

Tsan-tu-tsun 

... 

SR* W 

Name of a famous Water course. 

Tsao-hong-tso... 


A kind of Government rent, see page 70. 

Tsen-hoan 

... 

Sl 

* 

Raw Barbarians. 

Tso... • • • 

... 


m 

Rent. 

Ton-han... 

... 

m 

n 

Judge of first instance, see page 14. 

Tson-li ... 

... 

* 

a 

Local Officer. 

Tsun-chan 

... 

ini 

ft 

Tsun-master. 

Tsun-tau... 

... 

m 

m 

Chief of Water Way. 

Tsui-tso ... 

... 


m 

Water Rent. 

Tsui-tsun... 

... 

zK 

in 

Water Courses. 

Tsun-ho ... 

... 

m 

p 

Possessor of Water Way. 

Tu-su 

. •* 

m 

tt 

Leasing for a valuable consideration. 

Tu-te 

... 

* 

* 

A Building Lot. 

Tu-tu 

... 

m 

± 

A House Owner. 

Uk-chiai... 

... 

* 

m 

See page I Appendix. 

Wan-pen 

... 


w 

See page VIII Appendix. 

Wei-chin 

... 

a- 

& 

Relatives of the Female Line. 

Wei-vie ... 

... 


a 

A name of a Military Officer. 

Yeon 

... 


ft 

Chinese Dollar. 

Yen-su ... 

... 

■ 

fSL 

Dry Field Rent. 

Yon-shan 

... 

* 

m 

See page 54, also XXV Appendix. 

Yon-tsien 

... 

PS 

JE 

Name of a Chinese era, from 1722 to 1736. 

Yon-li ... 

... 

* 

k 

An adopted girl. 
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Deed of Creating a Right of Tien on a lot in favour of the lessee of such lot. 
it is agreed that the rent is appropriated for the payment of the interest on the loan. 
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In this contract it is expressed as a second condition, that in the event of letting the house 
to a third person the<e-/.-»-^m (building lot rent) shall still be paid by the original lessee. 
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Lieu-min-choan’s Instructions for the carrying out of Re-survey. He saw the evil of uneven taxes; and 
taking the standard of inferior sandy fields in the Ton-an prefecture, imposed taxes, taking 
«*'» as a unit of measurement instead of A", and classifying the farms into several classess, 
He simplified the method of taxation by abolishing the different items of it. 
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Lieu-min-choan’s Instructions as to the Re-survey of Land. It states that, after the measurement made 
in the 53rd year of Chien-long, farms were opened up and increased several times. But these 
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